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Names of the Caſes and Principal Matters. 
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fible that op will, at firſt, appear in Publick under 
ſome Diſaduantage without the Author's Name ; but 
ng (before he put them to the Pteſs) prevailed on {Pane 
. Loy of - known. Judgment 10 read them in Manuſcript, 
who (without _ conſulting... together)... were » unanimous in the 
Approbation of them, he no longer heſitated to riſque the 


Expence upon the Merits of F the Colton; - 2 which he was 


* induced 40 Hama ae Beds. n E. Sale 110 1 
ö a Jedgte ” T v8 
"Firſt There, are bmw Books of Reports of Caſes in 
Chancery; inſomuch that, beforr the Publication of Mr. 
Vernon g, 4 Gentleman muſt haue attended that Bar many 
Tears before. he could, mith Fuftice 16. bis I venture to 
give Aale in n of Diffieuly. - an Veg 
e. Ant ned. t and ; ul 
Secondly) Thoſe baren in Equity hadith. bers put 
liſhed, are 5000 ſhots Notes of tbe State of the Caſe," and 
the Decree, (often without any Reaſon” given) and one or both 
of theſe frequently. imperfect; ; ſo that the Reader muſt be 4 


Perſon of good Experience in his Profeſſion, and muſt afford 
more than ordinary Attention and Conſideration to many a 


them, to enable him: rightly. to underſtand their, Tendonc 
and ſo to make the proper Uſe of them; W in "ih 
our Collection it is hoped the Caſes are fully and truly 
ſtated, and the Arguments of Council, and the Reaſons given 
ALEC A 2 by 
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The PRE FACE 


by the Court for making the Decree are reported pretty mach 


at large; as was the Method of Mr. Plowden, Lord Vaughan 
and ſome others, in the Common Law, and is done in ſome 
few in Chancery; particularly in the three ſelect Caſes, viz. 


The Duke of Norfolk's and tub more. And here it may be 


pro er to obſerve, That before the Determination of that great 


e of the Perpetuities, © almoſt all the great Lawyers in 
E gland; were of. Opinion againſt tht Mint, as it was deter- 
mined: But f fince that Time the whole Profeſſion ſeems to 
concur with that Determination. To what can this be ar- 


tributed ſo naturally as to the Printing that Caſe, and the 


Arguments at large, whereby Men bad ** ure to diſcern 
which mere the" e ef e "id "pct * Common 
_— 9. 8 YO VT No we”. an K 


N 5 %YP 


„ Tbindlyji The bo Caſe tive colelted- 5 b N 4 very FRI Date; 
3 if "they be well talen, we haue the Authority f 
Lord Coke, concurring with 200 BER 10 mention, 


| that rhey og be be woſf 82 8 


F 3 y. They havs toe! RH devs or he ) Ween 
by Lord Talbot, whoſe eminent Virtues and Abilities were ſo 
ſerviceable to hit Prince aud uſeful to bis Country, that the 
Loſs of him would haue been reclou d 4 publick Calamity at 
leaſt for one Generation, if be had not (by a Felicity peculiar 
to the Reign in which he flouriſh d) bappened to have left bis 
Equal bebind bim. But we leave that Topick to ſome abler 
Pen; Paneg yrict, bow . ſoever, being neither our Talent, 
nor preſent: Purpoſe ; "which is only to make ſome Apology 
for publiſhing an anonymous Work : And after what we have 
offered, we hope the Caſes themſelves, upon the . of 
them, will more effettually anſwer this End. 


7 $0 the Ops ft Conſe, nd th Agent of he ane cu here in 


I See the Caſe of Lamb and Archer in Skinner and galieli, n 6 
Caſes ſince, of the like Nature, | 


#3 


A TABLE 


or 


1 A 3 4 


THE 


NAMES of the CASES. 


Alphabetically diſpoſed in ſuch a Double ode. as ther 
the Caſes may be found know ing the Names either of 
the Plaintiffs or Defendants. 5 


N. B. Where verſus follows the firſt Name it is ; that of the Plain- 


tiff; 4 where and it is the Name g the Defendant. 

A. | Carter v. Carte. Page 271 
Dams v. Cole. Page 168 Cartwright and Hebblethwaite. 
Arnham and Coke. 35 31 

Aſhton v. Aſhton. 152 Chapman v. Bliſtett 14 1 
Aſhton and Harvey. 212 Clare v. Clare. l 
Attorney General v. Scott. 135 Cole and A E e 
| B. Collet v. De Gols and Ward. 65 
Baker and Galley. 199 | Colvile and Stapleton. 202 
Bank of England and Marie. Comyns and Sir John Robinſon. 
21 | 16 
Barbuit's R 284 Cook v. Arnham. A 
Barker and Rudge. 124 | Cotterel v. Purchaſe. | 61 
Beckwith and Ibbetſon. 157 | Cotton and Sar F a 8 
Bellamy v. Burrow. 9 oy v. Rooke. 153 
Black & al' and Moor. 126 D. 1b 
Bliſſett and Chapman. 145 HEE Say „ 38 
Boſanquett v. Daſhwood. - 38 De Gols v. Ward. 243 
Boſville and Lord Glenorchy.” 3 | De Gols and Ward and Collet. 
Bradley v. Powell. 193 65 
Bromhall v. Wilbraham. 274 Deſboverie and} other and Har- 
Brown v. "_ & contra. 240 | | vey. not 2-03. gb 
Calverley and Micklethwaite, Fellows and Jermyn. | 
Carleton and Lowther. 187 | Ns * "= 


Pl Ferrers 
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e 
sten v. Cartwright. 3 


rvey v. Ahorn. 112 
Hide and Stephens. 27 
Hines and Proof. 111 
Hole and Thothas: 2 51 
Hopkins v. Hops. 1 
| Hunter v. Maccray. "ol 
 Hudfon v; rl — 1727 
Ibbetſon v. Beckwith. r TW8 18] 


Jermyn v. Fellows. 93 
Jones u. Marſh, 64] 


HW 17 350a1650Q% 4) 
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7 IJ | 
Kenſey v. Langmann 143 


Landiborough d Fox 467 
Langmari and 15 „ N 143 
Law v. Law. 140 
Lechmere v. — 80 
Lowther v. Carle ; 1 
Lutkins v. Leigh, - 

Lutwyche v. Lu e = Il 
1758 (ex pore alas Lunatck. I4 3] 
Maccray and Hunter. 960 


Mallabar v. Malläbar. 78 


Manley and Gifford, 109 
Manſell v. Manſell. N 
Marſh and Jones. 64 


Menzey v. Walker. 


Micklethwaite v. Calverly 0 | 


DEE: 165 
1 . . 
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King V. 8 art A ien 2 Stap 


Ferrers (Counteſs of) v. Earl Moor v. Black & ab. Page 126 
Ferrers. Page 2 Morrice v. the Bank of 1 
Fort v. Fort and Blomfield. 171. and others. 217 
Fox and Lady . 262 Morſe and 8 4 +7 +--* 
Galley v. Baker. by ih Nichol and . 
nbrehy (Lord 0 D Boſville * orton and Len, 1484 
Giffard V. M ankey. I lx Partridge v. Partridge. 226 
H. „ Feine v. Peacock & UX. 41 
Hatton v. Nichol. 110 Powell and Bradley. - 193 
Harvey v. r Edward Ped Prince and, Upton, = + .* 77 
verie and otliers. Frodf v. Hines 1 
Heard v. Stanford or Stamford, ee and „ ee 8 6 | 


Raymond's- (Lord) Caſe. 
Re binſon Fo? John) 8. Lene 


ä 164 

Rolt - V. Rolt. IRS. 

Rogers v. Rogen. 208 

Rooke and Cray. 1653 

Rudge V. Baker. =; 124 

* wake * —— 

Yabbarton v. Sabbarton. 5 5, 245 
Savage v. Taylor. _ 

Scarth v. Cotton. 198 
Scott and Attorney G General, 138. 

Selwin and Brown. 240 


Stanford and _— N — 
leton v. Colvile. 202 
Stephens v. Hide. 8 
Stephens v., Stephens. 228 
Streatfield v. — . 


Famer V. Morks * 2 8 284 
87 Taylor and Savage. A I 234 
Thomas V. Hole. A en dean 251 
Tite v. Willis. 10 1 
| Upton D. Prinoe, 8 1 751 
Walker and: Maury, 7 
arrington v. Norton. 484 2 


8 e Brotbull, 994 
Willis and Pyte. 
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5 * 2 IJ SE 7644 8 T7 * 
e. | 8 
| BORGE Tyte Aeiiſed his: Lands, We. to his Wife 4. devices , 
Jane for Life, Remainder to his Son Henry for Life, bis Wie for -: 
' Remainder to his Son George and his Heirs freer tn en _ i 
nal if he died without Heirs, then to his two Daughters —  -- 
Katherine and n ad nn 1907 We his Habe far. 
"4 ves ii * ws ever; if he 
3 99 315 "ed withwar Hein, then to his two DaughlhY'X. ad L. This þ an Eflate-tail in C6. 
The Queſtion was; Whether George took à Fee · ſim ple, » „ 
o xr only an Eſtate-tail? And the Caſe of Webb*and 1 5 n e 
Cro. Ja. 41 5. was cited, to prove that where a Deviſe is to 2 
one and his Heirs, «hd: if he die without Heirs, Remainder 
over to another, who is o may be the Deviſee's Heir at * 
Law, ſuch Limitation ſhall be good; and the firſt Limi- = 
tation conſtrued: an Intail, and not a Fee, in order to ler 0 
in the Remainder- mar: But where the ſecond Limitation 
is to a Stranger, i it is meeMty” void, and the firſt Limitation * | 
is a Fee · imple. 1 en to 1. M | 2510.5 | 
Jn. ; 9 e * gt 6 
4 * * a 
- wh E 5 , \ f . 
f | . 2 Ns 5 ; 4 | RO | 
. 64 | he” f * 


Lord chancelor. In this Caſe George took wig an \ Bflate= 
tail. The Difference which has been taken is right; and 
the Reaſon: of it is, That in the latter Caſe there is no 
Intent appearing to make the Words carry any other Sepſe 
than Hat they import at Law ; but in the former, it is 
impoſſible that the Deviſee could die without an Heir 
while the Remainder · man or his Iſſue continue: And i 
therefore the Generality of the Word Heirs ſhall be re- 9 
ſtrained to Peirs of the Body; ſince the Teſtator could not ge 
but know, that the Deviſee could not die without an 5 
Heir, while the Romainder-nian, or * of his Iſſue, 
continued. 3 Mod. 123. | 


7 he Counteſs 2 Ferrers verſus Se! J 
Ferrers. 


NE of the Points in this. Pale was to this Ef. 
fect: 


meet fr The Counteſs Dowager of Ferrers was, by settlement 
Pons or an and Will of her late Huſband Earl Robert, intitled to a 
bud is ne- Jointure Eſtate of 1000 J per Aun. but was kept out of 


In wha: Cafes Poſſeſſion by Earl Waſhington, the Son of Earl Robert by a 


d. Re. former Venter, and now inſiſted upon the Arrears and 


—_— Intereſt from the Time of her Huſband's Death; com- 
2 paring it to the Caſe of Arrears of an Annuity, or a 
nd an Rent-charge, which are decreed to be paid with Intent. 

* 

Lord Chancellor. The Arrears of an Annuity or Rents 
A” are never decreed to be paid with Intereſt, but 
where the Sum is certain and fixed; and alſo where there 
is either a Clauſe of Entry, or Nomin⸗ pane, or ſome 
Penalty upon the Grantor, which he muſt undergo, if the 
Grantee {ned at Law; and which would olige him to 
come into this Court for Relief, which the Court will not 
grant but upon equal Terms, and thoſe can be no other 
but decreeing the Grantor to pay the Arrears, with Intereſt 


| \. 3 
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Curia Cano K 
83838 — — _ er | ene, 
for the Time, during which. the Payment was with- held ie 
But Intereſt for the Rents and Profits of an Eſtate was 
never decreed yet, the Sum being intirely uncegtain. . 
And though it may be ſaid, hat the Lady is intitled to 
an Eftare of 1000 J. per Aun. yet that is not ſufficiently = 
certain, being only the Ferceptiqn of the Profits of an 
Eſtate, which are not to be paid at any one certain Time, 

but onl) as'the Tenants of the Land bring them in; ſome 

at One Time, ſome at another. 19 Ea ; 


. t 
* | „ 
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Micklethwaite ver. Calverly and Baker. b, 
"HE Plaintiff filed his Bill in tis Cauſe, to which Wige te 


1 -the. Defendant Baker - pleaded ; and before the Plea piade wa 
came on to be argued, the Defendant died; the Plaintiff jb anddied | 
revived, and now the {aid Plea camg to be argued : But ws Argued, 
the Lord Chancellor was of Opinion that it could not be may plead & | 
argued ; but that eee 


the Defendant's Repreſentative muſt g ann be 
plead de novo. r . _ argued now. 


1 - | 
N. B. The Reaſon ſeems to be Becauſe the Repreſenta- 
tive may have a Plea to defend him without denying 
the Merits ; for if an Executor or Adminiſtrator can truly 
plead Plene Adminiſiravit upon à Scire Facias at Lac which 
muſt always iſſue in ſuch Caſe) the Execution Tag*only 
be de bonis Teſtatoris quando acciderint. But the Ang wer of 
the Teſtator, in a Court of Equity, will bind the Executor 
who bas Aſſets. © "gy EM 
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CY # 


| : * 7 ons . 1 b 
Lord Glenorchy verſus Boſoilk, + + 
2 0 


IR Thomas Perſhall deviſes all his reale Eſtatę to his 4 ©, 
Sitte | | tc Lands to his 
r Anne Perſhall and Robert Boſuils, and their , 
| | = ual MN eir 
Heirs and Aſſigns, upon Truſt, that till his*GMadaughrer Heirs and Af- 
5 As unn ſigns, upon 
| * | Ar abella Truſt, Ga 
Grandaughter D. thould marry or die, to receive the Profits, and thereout to her . ee 
. ; , ; , . 7 
. the Reſidue to pay Debts and Legacies. After Payment — in Tru for he fa 5. 
and upon further Truſt, chat if ſhe lived to marry a Proteſtant of the Church of England, and at the Time 


4 0 * 7 | of 


a P 


. = . * 
* * * v . re, 


the Age of 
Twenty-one 


to convey, 
with all con 


85 
the Uſe of the 8 1 ; * 
vid P. for Eſtate, with all convenient 1 after ſuch Marriage, to 


Wage elan. the Uſe of the ſaid: Arabella for her Life, without Impeach. 


my watte in ment of Waſte, voluntary Waſte in Houſes excepted ; Remain- 


Houſes gx- | | 4 Us 
cepted ; Re- der, after her Death, to her Husband for Life; Remain- 


her Huband der to the Iſſus of her Body, with ſeveral Remainders 
wr tae; Re. over 3 and upon further Truſt, that if the ſaid Arabella 


mainder to the OVET 3 . 4 
Iſlue of ber | Peyſþafl, died unmarried, then to the Uſe of the ſaid Anne 


Remainders Perſþall for Life z Remainder to the Son of his other Grand- 


ONE daughter Frances Ireland, in Tail ; Remainder to Mr. Boſ- 
Tru 


Truſ, hat ville, the Defendant, for Life; Remainder to his firſt and 
die unmar- Other Sons; Remainder. to the Teſtator's right Heirs ; and 


the Uſe of B. upon further Truſt, that if his Grandaughter marry not 
re; R- according to the Directions of his Will, then, upon ſuch 


mainder to the 


Son of bs Marriage, to 2 the ſaid Eſtate to Truſtees; as to 
* 


daughter F. one Morety, thereof, to the Uſe of the ſaid Arabella for 


manga *- Life; Remainder to Truſtees to preſerve contingent Re- 


the Defendant mainders; Remainder to her firſt and every other Son, 


C. Remainder G > 5 * 4 * ; | 3 
to his firſt and be ing a Proteſtant, with ſeveral Remainders over; and as 


omer 039; to the other Moiety, to his Daughter Ireland's Son, in like 


Remainder to 
A. 's right 
Heirs; and Manner : 6 


upon further A . 8 F * | 
Truſt, that if D. marry not according to the Will, then upon ſuch Marriage to convey to Truſtees, as to 


one Moiety to the Uſe of D. for Life, then to Truſtees to preſerve contingent Remainders; Remainder to 


her firſt and every, other Son, being a. Proteſtant, with Remainders over; and as to the other Moiety, to 


the Son of his Daughter E, in like Manner. A. dies, D. attains her full Age; and upon a Treaty of 
Marriage with F. applies to B. andyC. for a Conveyance to herſelf for Life; Remainder to her intended 
Huſband for Life; Remainder to the Iſſue of her Body: B. executes ſuch Conveyance, but C. refuſes; D. 


ſuffers a Recovery of the Wholeo the Uſe of herſelf in Fee, and then marries F. who made a conſiderable 


Settlement upon her; ſhe covenants to ſettle her Eſtate upon Huſband and Wife; Remainder to firſt, Sc. 
Sons in Tail; Remainder to Survivor of Hpſband and Wife in Fee. They bring a Bill to compel C. to con- 
vey, Sc. Decreed (not gn Eſtate tail to D.) but an Eſtate for Life /ans Waſte, ut /upra, as being the Intent 


of A. upon the Will; with Remainders over in ſtrict Settlement. | 


tr 
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Sir Thomas Perſhall died in the Lear 1722, and Mrs. 
Arabella Perſball in 1723 attained her full Age: And upon 
a Treaty of Marriage in 1729, ſhe applies to the Truſtees 
for a Conveyance of the Eſtate to herſelf for Life; Re- 
mainder to her intended Huſband for Life; Remainder to 
the Iſſue of her Body; and ſuch Conveyance was executed 
by one of the Truſtees: But Mr. Boſville, the other Truſtee, 
who was alſo a Remainder-man, 'refuſed to convey. How- 
ever, ſhe having by this Conveyance a legal Eſtate- tail in 
one Moiety, and an equitable Eſtate-tail in the other 
Moiety, ſuffered a Recovery to the Uſe of herſelf in Fee, 
and in 1730 married the Plaintiff, the Lord Glenorchy, 
who made a conſiderable Settlement upon her; and as to 
her own Eftate, ſhe covenanted to ſettle it upon the Lord 
Glenorchy and herſelf for Life; Remainder to the firſt and 
every other Son of the Marriage in Tail Male ; and upon 
Failure of ſuch Iſſue, to the Survivor of the {aid Huſband 
and Wife in Fee. | $667; 


The Bill was to have a Conveyance of the Moiety of 
the {aid Truſt Eſtate from Mr. Bofville, to ſuch Uſes as are 
limited in the {aid Covenant: And the principal Queſtion 
was, Whether under the {aid Will the Lady Glenorchy was 
Tenant for Life or in Tail ? Upon which two other Que- 
{tions aroſe, viz. Firſt, Whether the Words in the Will, in 
an immediate Demiſe of a legal Eſtate, would have carried 
an Eſtate-tail ? Secondly, If ſo, Whether the Court will 
make any Difference between a legal Title, and a Truſt 
Eſtate Executory ? | un 


Lord Chancellor. I ſhould upon the firſt Queſtion make 
no Difficulty of determining it an Eſtate-tail, had this 
been an immediate Deviſe; but when you apply to this 
Court for the carrying a Truſt Eſtate into Execution, the 
Doubt is, Whether we ſhall not vary from the Rules of 
Law to follow the Teſtator's Intent? which will alſo 
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bring on another Queſtion, What is the Teſtator's Intent 


in the preſent Caſe? 
C Upon 
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tis, That the Lady Gienbroly was, under this Will, inti- 


as the Law does upon legal Eſtates, and that to 


and 4 Caſe being made for the Opini 


Upon the Got Queſtion, it was argued fon the Blain- 


tled to an Elte cal in Equity: For, this Court puts the 
ſame Conſtruction upon Limitations of Truſts: in Equity; 
prevent 
Confuſion. This Doctrine is laid down with the ſtrongeſt 
Reaſons by the Earl of Notringham in the Duke of N- 


folk's Caſe; and the Authority of Baile verſus Coleman, - 


2 Vern. 670. where a Fruft to one for Life, Remainder to 
the Heirs Male of his Body, is held an Eſtate-tail, has 
never yer been queſtioned. 80 it is held in Legat and 
Sewell's Caſe, 2 Vern. 5 1. (but more fully — in 
Abr. Ca. Eg. 3 94. pl. J.) where Money was given to be laid 
out in Eand to one for Life, and after his "Deceaſs, to his 
Heirs Male, and the Heirs Male of the Body of every fuck 
Heir Male, ſeverally and ſucceſſively one aſter another 2 
ion of the Judges, as 
of a legal Eſtate, they certified it to be an Eſtate- tail. 80 


in the Cale of Bagſhaw verſus Downes, or Bagſhaw verſus 


Spencer, at the Rolls; Hi. 6 G. 2. an Executory Truſt was 
directed to the Judges for their Opinion as a legal Eſtate. 
Upon the ſame Reaſon do Ceſtui que Trufts levy Fines and 
ſuffer Recoveries, which are held in this — In- 
deed, in Marriage Articles, if they covenant to fertle to 
the Hufband for Life, Remainder to the Heirs of their 
two Bodies, this Court will decree a Conveyance in ſtrict 
Settlement, if any of the Parties apply here, becauſe the 
Children are looked upon as Purchafers : But in a Will it 
is otherwiſe; they take through the Bounty of the N 


tor, and in fuch Words as he gives it. 


It was 2 inſiſted for the Plaintiffs, that the + Weeks 
Iſſue of het Body, would make a Difference from all other 
Caſes ; for, in the Statute de Donis, which created Intails, 
n to be a proper Word for that Putpoſe, | and is 
ufed no leſs than ten Times in that Statute ; for this the 
Authority of King and Melling, 1 Vent. 214, 22 5. and the 
Reaſon there given, cannot be conteſted; which is alſo an 

Authority 


by 
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Authority in the principal Caſe.;; For, there it is held, that 
to one for Life, with; a Power ta make à Jointure, is much 
ſtronger to ſhew the Intent of the Teſtator, than the Mord 


without Impeachment of Waſte. To 4: for Life, Remainder 
to the iſe of her Body, and for want of ſuch Iſſue, Re- 


mainder over; was held an, Eſtate- tail in the Court of 


Exchequer, in the Caſe, of Williams verſus Tumgſon, about 
three or four Years. ago. Ander|. 86. To; one for Lite, 
Remainder to the Children of his Body, is an Intail. 80 
in Wyld's. Caſe, 6 Co. 16. and Srgetapple verſus Bindon, 
2 Vern. 536. 2 85 J rao! erontid 


It was farther argued, That if che Remainder in, this 
Cale to the Iſſue be conſtrued, to be Words of Purchaſe, 
they mult be attended with the greateſt, Abſurdity: For, 
ters, and Grand- children are Iſſue; and if they take a8 


Purchaſers, they muſt; be Jointenants, or Tenants. in Com- 
mon, and that for Life only. 2 Vers. 3:4 5s. W hich Con- 
ſtruction can never be agreeable, to the Teſtatar's Intent; 
and whatever Eſtate was given in the firſt Part af the Will, 


* 
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yet the Words, And for want of ſuch Iſue, then, &c. will giye 
the Plaintiff an Eſtate· tail, according to the Caſes of Lang- 
ley verius Balduin, and Shaw and Weigh, Ar. Ca, Eg. 184, 
18 5. It was alſo farther urged, That: from the Face o 
the whole Will, and by comparing this Clayſe with the 
other, it appears, that the Teſtator intended the Plaintiff, 
the Lady Glenorchy, | ould take. an Eſtate-tail 7 and | that 


the ſeveral Clauſes in a Will are to be taken together, and 


make but one Conveyance ; and that it was a proper Ar- 
gument to prove the Intention of the Party from the dil. 
ferent penning of the ſeveral Clapſes, The Perſon who 


drew the Will knew how to convey, either by Words of 
Limitation or Purchaſe, where there was Occaſion for 77% 


for, where he limits the Eſtate to Mrs. ; Ireland, it is in 


ſtrict Settlement by proper Words of. Purchaſe; and. ſo 


where he limits it to the Lady Glenorchy, in Caſe ſhe had 


che Doctrine of Conveyances, when he limits by Want 
1 | ot 


8 De Term. , Mie 1733. © 
of Purchaſe to Sons not in eſſe, he has put in Truſtees, to 
reſerve contingent Remainders; which he would certainly 
E. done in this Cafe, had he intended the Lady Glenorthy 


** 


For the Defendant it was argued, That though, in the 
Conſtruction of Wills in this Court, Uſes and Truſts are 
to be governed by the ſame Rules as legal Eſtates, and that 3M 
there is but little Difference between Uſes and Truſts exe- 1 
cuted and legal Eſtates; yet Truſts Executory are by no 8 
Means under the ſame Conſideration. In the Caſes of 
Legat verſus Sewell, and Baile verſus Coleman, the Judges 
were divided in their Opinions; and ſince that Time there 

is an expreſs Authority for the Defendant. In the Caſe of 
Papillon verſus Voyce, Hil. 5 G. 2. So likewiſe in the Caſe 
of the Attorney General verſus Wung, in the Court of 
Exchequer: And the Caſe of Leonard verſus Earl of Suſſex, 
2 Vern. 5 26. as alſo in the Caſe of Brampſton verſus Ki" 
naſton, heard at the Rolls in June 1728. where an Eſtate 8 
was given to be ſettled upon his Grandchild for her Life; i 
Remainder to the Iſſue of her Body; and when ſhe applied = 
to have an Eftate-tail conveyed to her, ſhe was decreed an 
Eſtate for Life only. And to ſhew that this Court is not 
tied up to the Rules of Law in Caſes of executory Truſts, 


the Caſe of the Earl of Stamford verſus Sir John Hobart, © 
concerning Serjeant. Maynard's Will, was cited, where an 3 
Eſtate was given to Truſtees, to convey one Moiety to Sir E 
John Hobart for 99 Years, in caſe he ſhould ſo long live, 2% 
with ſeveral Remainders over; and this Court decreed X 
the Maſter ſhould ſettle the Conveyance according to the 


Letter of the Will; but upon Exceptions to the Maſter's 
Report, November 19, 1709. it was ordered, that proper 
Eſtates ſhould be made to ſupport the Remainders, that the 
Teſtator's Intent might not be fruſtrated; and this Reſolu- 
tion was affirmed in the Houſe of Lords. So in all Matters 
Executory, this Court endeavours to find the Intent of the 
Parties, and lets it prevail againſt the Rules of Law. In 
Marriage Settlements it was never doubted but that this 


Court would carry any Words into ſtrict Settlement, if the 
Intent 
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Intent of the Parties was ſuch; and ſo held in the Caſe of 
Weſt verſus Eaſy, in the Houſe of Lords; and in that of 
Trevor verſus Trevor, Abr. Eq. Ca. 387. and the {ame Rules 
will prevail in all Caſes Executory, whether Wills or Ar- 
ticles: Beſides, the preſent Cafe is very much like that 
of Marriage Articles: The Teſtator had all along the Mar- 


riage of his Grandaughter in View, and intended this Will 


as no more than Heads or Directions for the Truſtees in 
what Manner he would have it ſettled; and ſo it remains 
to be carried into Execution by the Aid of this Court. 


Then as to the Word Iſue, it is ſometimes a Word of 
Limitation, ſometimes of Purchaſe. There is a Caſe men- 
tioned in Wylde's Caſe, 6 Co. 16. where to one and bis 
Children, is held to be an Eſtate-tail; yet, had it been to 
one for Life, Remainder to his Children, there can be no 
Doubt but that it had been a bare Eſtate for Life. And 
as to the Objection, that the Iſſue, if Purchaſers, are to 
take jointly and for Life only, Why ſhall it not be as in 
Caſes where the Limitation is to the firſt and every other 
Son ? And whete-ever Heirs of the Body are held to be 
Words of Purchaſe, they are conſtrued to the firſt and 
every other Son. 3 


. 


To make an Eſtate- tail ariſe by Implication upon the 
Words, and for want of ſuch Iſſue, has been cited the Caſe 
of Langley and Baldwyn, Abr. Eq. Ca. 1 8 5. pl. 29. But there 
is the Caſe of Bampfield verſus Popham, 2 Vern. 427, 449. 
for the Defendant : So the Caſe of Loddington and Kyme, 
3 Lev. 431. and that of Backhouſe and Wells, Abr. Eg. Ca. 
184. pl. 27. Beſides, it is a general Rule, That where an 
Eſtate is to be raiſed by Implication, it muſt be a neceſſary 
and inevitable Implication, and ſuch as that the Words can 
have no other Conſtruction whatſoever ;' and in the pre- 
ſent Caſe, there is the Word Iſue mentioned before; fo 


that theſe laſt Words muſt relate to the Iſſue before men- 


tioned : Whereas in the Caſe of Langley and Baldwyn, the 
Limitation is to fix Sons only; then come the Words, and 
D for 
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' marrying ſuch an one with her Aunt's, or in caſe ſhe was 


. De Term. $. Mich. 175 


any Thing before mentioned. 


The Lord Chapcellor had taker Time to \ adviſe, * to 
have the Opinion of the Judges upon this Cale : And the 
{ame cotning how again to be argued upon the fame Points 
that had been before the late. Lord Chancellor, 91 8 


It was inſiſted by the Plaintiff 's Counſel, That BY 15 
Glenarchy's 2 7 a Proteſtant of the Church of England 
at or after the Age of Twenty-one, or if under that Age, 


dead, with the other Truſtees Conſent; was a Condition 
precedent; which, when performed, would give her an 
Eſtate- tail. That this Intent appeared from the different 


Penning of the ſeveral Clauſes in this Will; for, it provides, 


ih caſe {he ſhould not marry ſuch a Perſon as is before de- 


{cribed, that ſhe ſhould. have but a Moiety for Life, and 
Truſtees are appointed to preſerve contingent Remainders; 


none of which are injoined in cafe ſhe ſhould marry a Pro- 
teſtant of the Church of 
was intended in cafe of Performance and Non-performance 
of the Condition. Then conſidering it as a l 
no doubt but that a Deviſe to one and the Iſſue of his 
Body will make an Eſtate-tail; and ſo it was held in the 
Cale of King verſus Melling, 1 Vent. 2:14, 225. notwith- 


ſtanding the: Proviſo there, impowering the Deviſee to 


make a Oi, So. if in this Caſe. the Land itſelf had: 
been deviſed. to the Lady Glenorchy, it would have made 
an Intail at Law; and there is no Difference between an 
Intail of a legal Eftats and of an equitable one. Wyld's 


Caſe, 6 Co. 16. Devile to a Man ant his Children, who! 


had then two Children alive, the Deviſee took but for 
Life; but in King verſus: Melling, 1 Vent. 214, 22 5. Lord 
Hale ſaid, That had there been no Children living, in that 
Caſe. of Wyld, it would have been an Eſtate- tail; ; though: 
Children be not ſo ſtrong a Word as 1ſue ; which in many 
Statutes, particularly mo Statute de Danis, takes in T the 

Chi dren. 


Which Words could 3 rb Relation © "= 


land; which {hews a Difference 
Deviſe, 
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Children... In Shelley's Caſe, 1 Ch. it is ſaid, That if — 


be a Gift to one for Life, be it by Deed or will, -and after- 
wards comes à Gift to the Heirs of his Body, it is an Intail; 


otherwiſe indeed, if the Limitation be to the Heirs Mak 


of ſach Heir Male, as in Archer's Caſe, 1 Co. there it would 
make but an Eſtate for Life; becauſe the Limitation. there 
is grafted upon the Word Heirs. 80 in the Caſe of Back- 


houſe and Wells, in B. R. 17 12. Abr. Eq. Ca. 184. the De- 
"= but took for Life, the Limitation being there grafted 


the Word Iſue; which for that Reaſon was taken to 


i only a Deſcription of the Perſon in that Caſe z but in 
Coxen's Caſe; Owen 29: and in Langley verſus Baldmyn, 
Ar. Eg. Ca. 18 5. the Eſtate· tail was raiſed by Implication; 
which ſhews that an Eſtate- tail may paſs not only b 
expreſs Words, but by Implication alſo. In Eing ant 
Melling the Lord Hale {aid upon Wyld's Caſe, that had, it 
been to the Children of the Body, it would have paſſed. an 
Intail ; and yet none of thoſe Gaſes ſeem ſo ſtrong as the 
preſent. So in the Caſe of Cook verſus Coo 2 Vern. 543. 
it is ſaid, That a Deviſe to one. and bis er if W 
be no Children living, will be an Bftate-tail, 


N 


The Barefriun of Waſte is next. to be conlidared; 40 
had it not been for that, this would clearly have paſſed an 
Intail; but this Exception varies not the Caſe: For here 
the Eſtates muſt disjom (according to Bowles's Cale, 1109.) 
to let in the Huſband's Eſtate, which muſt intervene. be- 
tween. her Eſtate and that of her Iſſue; and the Power of 
committing Waſte (voluntary Waſte in Houſes excepted) 
was given only to make her diſpuniſhable of Waſte during 
the Time ſhe ſhould be Tenant for Life only; which ſhe, 
muſt be until her . Huſband's Death, .. by reaſon. of the 
Remainder to him; but not at all to reſtrain; the Eſtate, 
which the Words of the Will give her, which is plainly an 
Eſtate · tail. The adding the Words, without Impeachment 
of Waſte, can alter — for if the was Tenant in Tail, 
the had already in her that Power which theſe Words: 
would give bees and the expreſſing the Power Wich was, 
already in her, can no more abridge her Eſtate (according 

fo 
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of Lords, the Prohibition went not only to voluntary but 
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to 8 55 Maxim of Extreſſio o eorum, 2 4 than the: Power D 
making the Jointure did in King and Mellings Caſe. 1 


Langley and Baldwyn's Cale there were the lame — as 
here; and in that of Shaw and Weigh, or Sparrow verſus 


Shaw, Abr. Eq. Ca. 184. pl. 28. which went up to the Houſe 


to all Manner of Waſte, and yet there it was decreed to be 


an Eftate-tail, which was a much ſtronger Implication, to 
make the Siſter to be but Tenant for Life, than any in 


the preſent Caſe. And in Baile and Coleman's Caſe, 2 Vern; 
670. an Eſtate- tail was decreed by the Lord Harcourt, 


notwithſtanding the Power of leaſing given to Chriſtopher 


Baile Nor can the other Words, voluntary Waſte in Houſes 


excepted, carry the Implication farther than the former; 
ſince this Court will often reſtrain a Tenant for Life with- 
out Impeachment of Waſte from committing Waſte, not- 
withſtanding his Power; as was declared by the Earl of 
Nottingham in Williams and Daye's Cale, 2 Ch. Ca. 32. who 


there ſaid, That he would ſtop the pulling down of 
Houſes, or defacing a Seat, by Tenant in Tail, after Poſ- 


ſibility of Iſſue extinct, or by Tenant for Life, though 
diſpuniſhable of Waſte by expreſs Grant or by Truſt; and 
the like has been ſince done in the Caſe of Vane verſus 
Lord Barnard, 2 Vern. 733. By comparing this with the 
other Clauſes of this Will, it appears plainly that the 
Teſtator did not intend the Lady Glenorchy a leſs Eftate 
than to the other Deviſees; but that his Deſign was to 
prefer her and her Iſſue to that of Mrs. Frances Ireland, 
though Frances was dead at the Time of the Will; and that 


her Son, who could expect no more Favour chan his 116“ 
ther could, had ſhe been living, ſhall have an immediate 
Eſtate- tail, and ſo a greater Eſtate than ſhe who was in- 


tended to be moſt preferred. It is plain the Teſtator well 
knew the Difference between giving an Eſtate for Life and 
an Eſtate-tail, by the different Wording of the Clauſes of 


this Will: In that, whereby he deviſes the Remainder to 
Mr. Boſville, theſe Words are purpoſely omitted; and in 


others he gives the Lady Glenorchy leveral Bftates, accord- 


ing to her marrying ſuch or ſuch Perſons, Proteſtants or 
Papilis ; : 
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Papiſts ; (and conſequently he muſt be thought to hays = 
intended her a greater Eſtate upon her performing than 
upon ber not performing the Condition. If therefore, theſe 
Words would create an, Eſtate · tail at Law, the Conſtruc- 
tion will be the ſame. here, ſince a Court of Hꝗuity ought. 

not to go farther: than the Courts of Law; as Was held b 


Lord Comper in the Caſe of Legat and Sewell,..2.Fern..5 514 „ 
Ar. Eg. Ca. 394. bl. 7. and was alſo held by Lord Har COMP Caſe is more 

in the Caſe of Baile and Colman, 2 Lern. 670+, where bej;7, moot | 
takes a Difference between Caſes ariſing upon Wills, and, Ce. than 5 
Caſes ariſing upon Marriage Articles, where the Perſons — Will, Rep 
being all Purchaſers, the Agreement is to be carried into 
ſtricter Execution than in the Caſe of a Will, where the 
Parties being but Voluntiers, the Words muſt be taken as, | 
you find them. The ſame is held totidem verbis in the Qaſe | 
of Sweetapple: verſus Bindon, 2 Vern. 5 36. Where it is ſaid, 

That in a Deviſe, all being Voluntiers, the Devilee's Eſtate, 

is not to be reſtrained; nor is there any Argument to be 

drawn from this being an executory Truſt, ſince the Caſe 
of Baile verſus Coleman was ſuch, and looked upon as ſuch 

by the Lords (omper und Harcourt; And the, Cale: of, 

Leonard verſus Earl of Suſſex, 2 Very. 526. is widely dif- 

ferent. from ours; for, there was an expreſs Injunction 

that it ſhould be ſettled in ſuch Manner as that the Sons 
ſhould never have it in their Power to bar the Iſſu. 
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It was argued for the Defendant by Mr. Attorney General, 
Mr. Yerney, and Mr. Fagakerly, That the Lady Glenorchy. 
could take but an Eſtate for Life; and they took a Dif- 
ference between the preſent Caſe, being of an executory 
Truſt, and thoſe of Cogens, and of Cook verſus (ot; which 
were legal Eſtates, and executed. The Reſolution, in Son- 5 
days Caſe, 9 Co. 1 27. b. (Which Was likewiſe of a legal 
Eſtate) was chiefly founded upon the Proviſo, reſtraining 
the Son or his Iſſue from aliening ; which made. the Argu- 
ment that he was intended by the Teſtator to be Tenant in 
Tail; ſince if he had been but Tenant for Life, the Reſtraint 
had been vain and needleſs. In the Caſe of Langley verſus 
Ballen, an Eitare-trail was raiſed by Implication, upon 
Ko | E 44 ol the 
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| che Words, if be tie without Tſue Male; deln as De: 
viſe extending no Farther chan the ſixth Son, no Son born 
aſter could have taken; but the Heir at Law tuſt have 
been preferred : Whereas his Intent was to provide equally 
for all his Sons; and therefore the raiſing an Eſtate- tall 
by Implication (befides that it was in the Cale of a legal 
_  Effate) was ma Veer the Teſtatot's Intent into Execution. 
| The Caſe of King verſus Meling has indeed pone very far; 
but has always been look 'd upon as the Ne plus ultra, be- po 
yond which no Court would ever go. This appears from i 

the Reſolution in the Caſe of Backbouſe verſus Wells, where = 
_ the Party's Intent prevailed againft the Doctrine now in- 
ſiſted on: But it is ſaid, the Word "Iſſue is always a Word 
of Limitation. In that of Sweerapple verſus Bindon, the 
Words did of themſelves carry an Eſtate· tall and there 
was no Intent appearing to the contrary. And in Legat 
verſus Sew2l, one Judge was of Opinion it was but an 


Eſtate for Life ; and that Caſe was afterwards agreed. | Þ 


Abe Difference which was inſiſted on in the former Ar. 3 
gument, and is fill ſtrongly relied on for the Defendant, 7 
between legal Eftates and Truſts executed, and Truſts 
Executory, p evident, and appears plainly from the Cafe 
of Leonard verſus Earl of Suſſex, es! the Words were 
much ſtronger to create an Eſtate· tail than they are here ; 
but yet in that Caſe the Court declared, that it being a 
Troft Executory, the Proviſion thould'be looked upon as X 
ſtrong for the Benefit of the Iſſue, as if it had been in E 
Marriage Articles; and that the Teſtator's Intent (appear- : 
ing by the ſubſequent Words, that none ſhould have Power i 
to dock the Iurail) ſhould be obſerved, therefore decreed but [> 
an Eſtate for Life. This Difference appears like wiſe from 
the Caſes of White verſus Thurnborvngh, 2 Vern. 702, and 
Trevor verſus Trevor, Eg. Ca. Ar. 389, and from that of 
Papillon verſus Voyre, Hil. 5 G. 2. which is not diſtinguiſh- 
able from our Caſe, except that there were Truftees ap- 
pointed i in that Caſe to preſerve. contingent Remainders, 
which are not in this: But 'notwithftanding that Proviſion, 
the late Lord Chancelur declared in that Gale, That Abbe 

3 Limi- 
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nication; bad it been by A executed,,, would have 
Lani an Eſtate· tail; but that che Truſt being Execu- 
tory, and to be carried into Execution: by the Aſliſtance 
this Court, he would keep the Parties to the Obſervance 
of the Teſtator's Intent; Which plainly-governs the; preſent 
Caſe; and by all -thole it PPE. that the Teſtstors In: 
tent is as much to be obſerved in ca ſe of executory Deviſes, 
. of Marriage Articles. If therefqre the · Teſtator s Intent 
is to be obſerved, and that no Word that may haue any 
Operation are to be rejected, it plainly appears s. from this 
and the other Clauſes of this Will, chat Sir Thus Perſball 
intended this Lady only an Eftate for Life. It is true 
indeed, that the Word Iſus in à Will is generally 4 Word 
of Limitation, and creates an nen but that is gn 
where no Intent appears to controul it: And in every 
Clauſe of this Will, where be intends. only, an Fſtatr for 
Life, he mentions: the Words for Life; and where he i Jn 
tends an Eſtate · tail, there is not a Word .mentigned of 
Impeachment of Waſte ; which ſhews he knew what he was 
doing when he inſerted this Exception, and was not igno- 
rant of the Operation theſe Words would have on the ſevęral 
Eſtates. And theſe Words were, in 7 e of Laddington 
verſus Kyme, 3 Lev. 43 1. taken to be a ſtrong Implication 
of the Teſtator's Meaning to gipe but an Eflate. for. Life, 
notwithſtanding the other Words, which ſeemed to carry, 
an Intail. Nor is there any Colour for what has been in- 
ſiſted on for the Plaintiff, That the Power of cmmitti 8 
Waſte, with the Reſtraint of voluntary Waſte in Houſes, 
was deſigned only to attend on her Eſtate for Life, till by 
her Huſband's Death ſhe ſhould come to be Tenant in Tail; 
ſince no more could be meant by it than to ee — 
from defacing or pulling down Houſes while ſhe was in 
Huſband's — the Teltator not knowing $a 7 Bak 
band might be. This Power of committing Waſte: has 
been cot to the Power of Leaſing in the Caſe of Baile 
verſus Coleman, though they are hn different ; 3. nor can 
it be compared to that of making a Jointure in King and 
Melling's Caſe: For, ſince Tenant in Tail cannot make a 
Jointure without a Recovery, the er Was AS (PRPPFT to 
be 
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be annexed to an Bate-tall as to an Eſtate for Life, unn £ 
was one of the Reaſons of Lord Hale's' Opinion in that 
Caſe. In our OCaſe, to ſerve the Intent of Reſtraint of 
Waſte in © Houſes, ſhe*muſt be decreed but an Eſtate for 
Life; if it be an Eſtate- tail, ſhe will be enabled to com- 
mit Waſte i in Houſes' as well as in all the other Parts of the 
Eftate, notwithſtanding any Reſtraint to the contrary: Y 
Nor will the Anſwer that has been given to this, that ſhe A 
might be reſtrained in this Court, abail; fince no Inſtance 8 
can be ſhewn where a Tenant in Tail has been reſtrained ' 
from committing Waſte uy 2 aur of this Courr. $ 9 


* chancellor. That was reflect in Mr. Seville 8 Caſe 
" Yorkſbire; who being an Infant, and Tenant in Tail in 
Poſſcſhon, in a very bad State of Health, and not likely to 
live to full Age, cut down by his Guardian a great Quan- 

tity of Timber juſt before his Death, to a very great Va- 1 
lue ; the Remainder-man applied here for an een to 3 
reſtrain hi, bur could not "Oey {ML br 


The Ar Objeclion, That Sir Thomas erben could ne- 
ver intend the Lady Glenorchy a leſs Eftate than-the Chil- 
dren of his other Grandaughter Frances Ireland, turns 
rather againſt the Plaintiff; for the Teſtator's Intent was 
to provide for the Lady Glenorchy s Children, preferably to 
thoſe of Frances Ireland; and cherefags he makes the Lady 
herſelf but Tenant for . and her Children Tenants i in 
Tail. Nor is any thing more common than to limit an 1 
Eſtate for Life only to the firſt Taker, by which the In- 3 
tent of providing for Children is better anſwered than if 1 
the firſt Taker was made Tenant in Tail: Nor will there 
in this Caſe follow the Inconvenience that has been men- 
tioned, by making the Iſſue to be Purchaſers, viz. That 
the Iſue mult rake jointly, and take Eſtates for Life only; 
for if Iſſue be Nomen Collecti vum, as has been inſiſted for the 
Plaintiff; Why may it not be ſo as well where they take 
by Purchaſe, as where they take by Limitation? eſpecially: 
where the Teſtator s Intent, that they ſhould take ſucceſ- 


fvely, and by 1 of Birth, is as well ſerved by their 
taking 
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the Body were held to be Words of Purchaſe, by reaſon f 
the Words nom living, which came juſt after, and yet were 
at the ſame Time determined to carry un Eſtate tail, the 
Word ' Heirs being Nomen Collect ivum And if ſoſin caſe of 
a legal Eſtate executed, much more ought this Goriſtrue- 
tion to hold here; this Will being meant by the Teſtator 
only as Heads of a Settlement to be made; and ſo may 
well be thought not to have been ſo accurate in the word - 
ing as if the Conveyance were then to have been drawiti 
up with Advice of Counſel, and all other Aſſiſtances to 


— 


- 


make it formal. It Ene 93.1; at e - 

Lord Chancellor Talbot. Several Obſervations: have been 
made on the different Penning of the ſeveral Clauſes of 
this Will, from which I think no Inference can be drawn; 
the Teſtator having expreſſed himſelf variouſly in many if 
not in all of them. It is plain, that by the firſt Part of 
this Will he intended her but an Eſtate for Life till Mar- 
riage; then comes the Clauſe upon which the Queſtion 
depends. But before I give any Opinion of that I mult 
obſerve, that the Truſtee has not done right; ſor nothing 
was to veſt till after her marrying a Proteſtant: The 
Truſtee therefore, by conveying, and enabling her to 
ſuffer a Recovery before Marriage, which has been done 
accordingly, has done wrong fl 1 


— 
1 


But the great Queſtion is, What Eſtate: he ſhall take ? 
And firſt, conſidering it as a legal Deviſe executed, it is 
plain that the firſt Limitation, with the Power and Re- 
ſtriction, carries an Eſtate for Life only; ſo likewiſe of the 
Remainder to the Huſband: But then come the Words, 
Remainder to the Tſſue of ber Body, upon which the Queſtion 
ariſes: The Word Iſſue does, ex vi termini, comprehend 
all the Iſſue; but ſometimes a Teſtator may not intend it 
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in ſo large a Senſe, as where there ate Children a Fo 
That it may be a Word of Purchaſe is clear from the Caſe 
ef Backhouſe verſus Wells, and of Limitation, 
King verſus: Malling; but that it may be both in the” ſame 
Will has not nor can be The Word Heirs is nas 
turally -a Word of Hias; ; and when ſome other 
Words expreſſing the Teftator's Heat are added, it may 
be looked on as a Word both of Limitation and Purthaſs j in 
the ſame Will; but ſhould: the Word Iſſus be looked upon 
as both in the ſame Will, what a Confuſion would it breed! 
for the Moment any Iſſue was born, or any Iſſue of that 


Whether Sir Thomas: Perſhall' intended! the 10 Glenorthy's 


Hae: to take by Deſcent or by Purchaſe? If by Purchaſe; 


they can take but for Life, and ſo every Iſſue of that Iſſus 


will take for Life; which will make a Succeſſion ad Inf 


nitum, a Perpetuity of Eſtate for Life. This Inconvenience 
was the Reaſon of Lord Hale's Opinion in King and Mel- 
lings Cafe, that the Limitation: there created an Eſtate- 
tail. It may be, the Teſtator's Intent is by this Con- 
ſtruction render d a little precarious; but that is from the 
Power of the Law over Mens Eſtates, and to prevent Con- 
fuſion. Reſtraint from Waſte has been annexed to Eſtates 
for Eife, which have heen afterwards: conſtrued to be 


Rſtates· tail I do not ſay that where am expreſs Eſtate- til 


is deuiſed, that the Annexing a Power inconſiſtent wicht it, 
will defeat the Bſtate: No, the Power ſhall be void. But 
there the Power is annexed to the Eſtate for Eife, which 
{he took firſt; and therefore I am rather inclined to think 
it ſtronger than King and Melling's Cale, where there was 
no mediate Eſtate, as there is here to the Huſband; there, 
there was an immediate Deviſe, here à mediate one: 80 
the applying this Power to che Eſtate for Life carries no 
ngruity with it. As the Caſe of King and Melling! 
has: never been Aae and that of Shaw and Meigb or 
Sparrow and Shaw, whicly went up to the Houſe of Lords, 
was ſtrongen, I do not think that Courts of Equity ought 
go otherwiſe tham the Courts of Law; and therefore am 
ic inable to think it an Bltare-cail, as it l be at Law. 

But 


by that of 


Iſſue, they would all take. The Queſtion then will be, 
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But there is another Queſtion, vis, How far in Caſes 
of Truſts Executory, as this is, the Teſtator's Intent is to 
revail over the Strength | and legal Signiſication of » the 
Words ? I repeat it, I think, in Caſes of Trüſts executed 


or immediate Deviſes, the Conftruftion of the Courts of 


Law and Equity ought to be the ſame; for, there the 
Teftator does not ſuppoſe any other Conveyance will be 
made: But in executory Truſts he leaves forfiewhat to be 
done; the Truſts to be executed in a more careful and 
more accurate Mantier. The Gaſe of Leonard and The Earl 
of Suſſex; had it been by Act executed, would have been 
an Eſtate-tail, and the Reſtraint had been void; but being 
an executory Truſt, the Court decreed actording te the 
Intent as it was found expreſſed in the Will, which muſt 
now govern our Conſtruckion. And though all Parties 
claiming under this Will are Voluntiers, yet they ate in- 
titled to the Aid of this Court to direct their Truſtees: I 


have already ſaid what 1 ſhould incline to, if this was an 


immediate Deviſe; but as it is Executory, and that ſuch 
Conſtruction may be made as that the Iſſue may take with. 
out any of the Inconvententtes which were the Foundation 


Teſtatof's Ittent is plain that the Iſſue ſhould take. The 
Conveyance, by being in common Forin, via to the Lady 
Glenorchy: for Life, Remainder to her Hùſband the Lord 
Glenorehy for Life, Remainder to thei firſt and every other 
Son, with a Remainder to the Daughters, will beſt ſerve 
the Teſtator's Intent; - In the Cafe of Earl of Stamſoru 
and Sir John Hobart, Dec. 19, 1709. it appeared, That 
for want of Truſtees to preſerve the contingent Remain- 
ders, all the Uſes intended in the Will and in the Act of 
Parliament to take Effect, might have been avoided ; and 
therefore the Lord Cowper did, notwithſtanding the Words 
of the Act, upon great Deliberation, inſert Truſtees. In 
the Caſe of Legat and Sewell, the Words, if in a Settle» 


ment, would have made an Eſtate-tail; and in that of 


Buile' and Coleman the Execution was to be of the ſame 
Eſtate he had in the Truſt, which in Conſtruction of Law 


Was 


of the Reſolution in King and Melling's Caſe; and that the 
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Was an Eftate-tail, Nor is the Rule generally true, that 

in Articles and executory Trufts different Conſtructions 
are to be admitted; the late Caſe of Papillon and 'Vayce is 
directly againſt this ; ; and it ſeems to me a very ftrong 
Aude for ee ee the Intent in che one Cale + as well 


. 
c : : > 
as the other. e - | a „ . 11 14 j V9; So, 
ö ? * - 1 2 
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And fo IRE the! Lady oh bar an \ Eſtre for 
Life with Remainder, Bs n 


NB. By Lord Chancelby, Lege and Goldwire, Now. 10, 
I 17 36. where Articles are entered into before Marriage, M 
and Settlement made after Marriage different from thoſe x 
Articles, (as if by Articles the Eſtate was to be in ftrit 
Settlement; and by the Settlement the Huſband is made 
Tenant in Tail, whereby he hath it in his Power to bar 
the Iſſue) this Court will {et up the Articles againſt the 
Settlement: But where both Articles and Settlement are E-- 

previous to the Marriage, at a Time when all Parties are = 

at Liberty, the Settlement differing from the Articles will 

be taken as a new Agreement between them, and ſhall 5 

controul the Articles. And although in the Caſe of Weſ 

and Eriſey, Mich. 1726. in the Court of Exchequer, and 
afterwards in the Houſe of Lords in 1727. the Articles were 
made to controul the Settlement made before Marriage; 
yet that Reſolution no way contradicts the general Rule; 
for in that Caſe the Settlement was expreſly mentioned to 
be made in Purſuance and Performance of the ſaid Marriage 
Articles, whereby the Intent appeared to be {till the lame E 
as it was at the making the Articles. 8 
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* 2 Clare verſus Clare 


J] LLIAM Clare; poſſeled of! a kin of one e thous er de · 
ſand Years, by wil dated April 13, 1706, deviſes of Oe mon. 
it to Truſtees, in Truſt for his Son Thomas Clare frag fer nn 

for ſo many Years of the Term as he ſhould live, and Son L. d, for 
after his Death, in Truſt for the Iſſue Male of his Sori of the Tem 
Thomas lawfully begotten, for ſo many Years of the {aid ine; and af. 
unexpired Term as ſuch Iſſue Male ſhould live; and when ier h Peu 
the Iſſue Male of his ſaid Son Thomas ſhould. happen to the Iifue Male 
be extinct, then in Truſt for his ſecond Son William for fully * 
Life; Remainder in Truſt for the Iſſue Male of his ſaid Son 2 


William, for ſo many Years as they ſhould happen to live; oc, as ſack 


Fl 


the eldeſt of ſuch es Male to 5 prefered bifore the ds live ; 
Gant $02  youbgell5 fe bit of 


\ 7. C. ſhou 
happen to be extinct, then in Truſt for his ſecond 805 17. for Lis, Remainder, in Truſt for the ive Male 
of M. for ſo many Years as they ſhould happen to live.; che eldeſt to be preferred” before the youngeſt ; and 
after the Death of V. and from the Time his Iſſue Male ſhould happen, to be extinct, then the Premiſſes to 
deſcend and continue in the Iſſue Male of the Name and Family of the Ty which ſhould be next of 
Kin, for all the Reſidue of the Term; and made his Son T. C. ſole Executor and refiduary Legatee. The 
Teſtator died, and T. C. died without Iſſue Male. The Reſidue of the Term 89, to hs — 
of T. C contrary to the Will, nnen tanerd | 
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. tation (chough in a Deed it can carry but an Eſtate for 


1 youn eſt; and after the Death of the ſaid Milliam Clare, 


tion over to William. taking 


4 6 G6. 16, where the Words, 
other Words to be Wards not of Limitation, but of Pur« 


and Melling's Caſe, 1 Vent. 214, 225. but no Inference 


hold Effates, which have been often differenced in this 
Curt. In the Caſe of Peacock and Spooner, 2 Vent. 195. 


De — 'Pa ay 1 7 34. 


and from the Time his Iſſue Male ſhould happen to be 
extinct, then that the Premiſſes ſhould come, deſcend and 
continue in the Iſſue Male of the Name and Family of the 
Clares which ſhould be neut of Kin, for all the Reſidue of 
the Term; and made his Son Thomas ſole Executor and 
reſiduary Legatee. The Teſtator died, and in the Year 
1718. u d- Act having bad any Iſſue Male. 
The Queſtion was, Whether the whole Term did not veſt 
abſolutely in Thomas? and whether the Limitation over 
to William the ſecond a, 28 of Iſſue Male of 


Thomas, was not void? 


1 


Mr. Attorney G ral, and Mr, n argued, That 
the Line / was l for, that ry Whole being 
veſted in the Truſtees, T 45 the firſt Son had but a con- 
tingent Intereſt in ſo many Tears only as ſhould happen 
to be expired at his Death, and no da Eſtate- tail in 
the Whole; as it muſt bare been to prevent the Limita- 
Place; then it muſt be the 
Remainder in the Truſt for the Iſſue Male of Thomas, 
which muſt avoid the Limitation over. Indeed the Word 
Jve is in a Will ſometimes taken to be a Word of Limi- 


Life) in order to fulfil: the Teſtator' Intent; but that 
Intent muſt be plain and manifeſt, and the Words not 

controlled by any other. This appears from Wyld's Gale 
after their Deceaſe, made the 


chaſe; and from the Caſes of Papillon verſus ce, and Lord 
Glenorchy and Bofvile : And the Reaſon why, in many 
Caſes, theſe Words ate determined to carry an Eſfate · tail 
is, becauſe otherwiſe the Teſtator's Intent could never take 
Place; which was the Reaſon of the Reſolution in King 


can be drawn from the Caſe of Freehold to that of Leaſe» 


the Words were Ry than they are here; and yet the 


Gene- 


"F — 1 En” 


=E of them was 2s reſtrained, and they were con- 
ſuueq ta be Words, of Puxghale,, . If chen Thams tools 2 

an Eſtate for Life, the Remainder to bis Ifue neves ta 
Place, muſt be looked upon 45, ON, of FIN 3 
will let in the Limitation. to Mam, A ky . 
gible. Conſtruction in order to let v4 Po for 1 
mily, and to follow bis Arent, wh ich, was, 1 1 
Hilliam ſhould take; Nor is i Intem conty on 


Rule oe * Contingen, e Wl 
paſs. of a Like, vig. That of N en 
ſuch Conftrui ion may well 


the Calc. of Higgins verſus Domler, 2 Fern, 
that of | Brook, and Taylor, Trin. 2 Gr 2. 0 5 
there was, a Bequeſt of a Perſangl Eſtate to hi * 19 1 00 
Condition to give his three Siſters J J. year) 6 r tho 
Lives; and after his Wife's Death, he gave. the ſame - 
his Daughter Mary Taylar, upon the ſame ee to his 
Siſters; and after his Daughter's Death, to the Fruit of her 
Body; and for want of ſuch Fruit, to his Brothers. an 
Siſters and their Children then living : The Opinion af th 
Court was, That the Limitation. to the Brothers and 
Siſters was good; and yet had there been wy Fruit e 
the Body, they muſt have taken an Eſtate- tail; but they 
never coming in eſſe, the ſecond Limitation was allowe 
to take place. 80 in the Calc of Stanley and Lee, or Mead 
at the Rolls, about three Terms ago, where there Was 2 
Bequeſt to one for Life, and to his firſt and every ot 
Son, and there never was any Son ; upon the Words 3 if be 
died without Iſſue it was inſiſted, that the Limitation over 
ſhould take place; and that theſe Words ſhould be under: 
ſtood to be uw at the Time of bis Death ; and fo alen d 
by the Court; For, that the Limitations to the Sons, 
— the Heirs of their Bodies, i taking Place, the 
ſecond Limitation was good, there being no Danger of a 
Pexpetuity. So in our Caſe, had Thomgs had any. Iſſue 
they would have taken an Eſtate-tail; but there being no 
Iflue of him, the Limiten & over to Wie the india 
Son is good, 
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15 -iMe Seto „ 2 Me 247 ar raved: for the 
Phincif (who was Executor to Thomas: tet reſiduaty Le- 
gatee) that the Limitation to William was void; for; that 
it was plainly the Teſtator's Meaning, that the ſue Male, 
and the Iſſue of that Iſſue, ſhould take in infinitum ; 455 
then he ſays, That when the Iſſue ſhall be extinct, it thall 
go to William. The Extinguiſhment here meant is not of 
any one Iſſue, but of the Whole. The Words Tawfully 
| begotten are likewiſe conſiderable, being held by the Lord 
Hale in King and Melling's Caſe to be Words naturally be- 
longing to the Creation of an Eflate· tail. Only ſup ppl 
he had made as many Limitations" for Lives as Ale d 
been Poſſibility of Peoples taking: Would not this, in a 
Court of Equity, be looked upon to be the ſame as if he 
had limited it to him and the Iſſue of his Body? and has he 
not done it here? He has limited it to as many as ſhould 
be of the Name and Family of the Clares, according to 
pech e Richell's Invention in 1 Hiſt. 377. b. But ſuch 
Ricks have always been diſcountenanced, nothing being 
o contrary to our Laws as the Admiſſion of 2: Perpetuity. 
Nor will the other Method, which has been attempted to 
ſupport this Limitation, do better; which is that of con- 
ftruing Thomas to take an Eſtate for Life, and then ſtriking 
out the Remainder to his Iſſue Male as if it had never been; 
becauſe there never was any Iſſue Male of him: For it is 
admitted, that if Thomas had had any Iſſue Male, this Li- 
mitaion over had been void ; and the making it go 
Failure of Iſſue Male would be making the Validity of the 
' Limitation to depend upon a ſubſequent Accident; whereas 
it muſt ſtand upon its own Bottom, and cannot be decreed 
to be good or bad upon any unforeſeen Accident. The 
Maſter of the Rolls his Opinion in the Caſe of Stanley verſus 
Lee, was founded upon the Caſe of Higgins verſus Domler; 
and there are now Thoughts of appealing from that 
Decree at the Rolls. If the Caſe of Brooks verſts Taylor 
had depended ſingly on the Words to her, and after ber 
Deceaſe to the Fruit of her Body, it had clearly been an 
Eſtare-tail ; but the Reaſon was, that there were thoſe 
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| other! Words, 0 m. rot her Meir then living. Which 
| brought it Within the 3 of Life; and theſe Words 


then lining making the Cuſe ta: bei the ſache as the Dukt of 
Norfalk's,1 3. Chan. Cafes. In chE.Caſe of Ther Lud T 
borough verſus Foxy: the Seſſions hefore laſt . in the Haile 

of Peers, the Judgment was (by the Advice of all thi Judges 
nt) that there was no implied Eſtate; and conſe- 


preſe 


quently. the Recovery void; Nhich ſhows chagt the, Cpurt 


has neyer laid any Streſs on the Accident of the rah 
happening or not happening. Aydin the Q of Selben. 
good verlus Hedge, che Lord Ixłly and the other Juſges 
held that the Accident of no Son being born Was; note to 
influence the Caſe one way or other; Which is another 


- 


ſtrong. Authority that ſubſequent Accidents are Not tobe 
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Lord Chancellor. Two Queſtions have been made in this 
Caſe; the firſt is, What Eſtate Thumus the eldeſt Son took 
by this Will? whether an Eſtate-tuil, or a Eſtate for Life 


only? And ſecondly, whether if he took but an Eſtate 


for Life, the ſubſequent Accident of his dy ing without 
Iſſue Male, or rather never having had ay Iſſue Male, 
will let in the Limitation to Milllam the ſecond Son? As 
to the firſt, I am of Opinion; that Thomas took but an 


Eſtate for Life: Nor will the ſubſequent Words, That from 


and immediately after bis Death the Truſtees ſhould: ſt uffer, STC. 


never be a Word of Limitation; but is made ſo in Wills 
to ſerve the Teſtator's Intent; which was the Reaſon of 
the Reſolution in the Caſe of King and Melling. And if the 
preſent Caſe was like that, I ſhould think myſelf bound 
to obſerve that Reſolution: But that was of a Freehold, 
which may and muſt deſcend to the Iſſue; and this is of 
a Leaſehold, which without a particular Proviſion, can 
never deſcend; but muſt go in Courſe of Adminiſtrat ion: 
And therefore, as here is an expreſs Eſtate for Life limited 
to Thomas, it ſhall not be inlarged by any of the ſubſequent 


inlarge his Eſtate for Life. The Word Iſue in a Deed can 


Words; eſpecially when in the Limitat ion to Milliam the 


ſecond Son, he has explained what he meant by the Gift 
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262. for the 
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Dy Term. Paſ ch. 77 7 


nd 
Bodies: 80 it plult ib intend every Ius chat vas hen 
of Thomas ſhould take 5 and then the Limitation to Willa, 


a 


take Eee. E V4? 3 EA CT 
. po 3 45h r e | 2 5 U 
The nexr Queſtion is,” Whether the Atvidem 
of Thomat dying without” Iſſue will better / the Caſe fot 
minus; -And bs to that, J think, all Deeds and Wills are 
to Rand as they did at the making chem, and earmot be 
made gbod by any Aſter- Act, eſpetially where ſuch Act 
5 Arg is upon its happening, ſuch a Contin- 
which no Bſtate ent cbmmence by Law. Was 


It ever ſaid in caſe of a Limitation to one, And if be dis with- 
out Iſſue living at the time of his Death, that you muſt wait 


till his Dearh to derertnine Whether the Limitation be good 
or riot ? If To; that-Liniitation would be no better than 2 
n en Te 4 „ en Failure of Iſſue. | 


The Caſe af 1 8 is very mmperſecliy 


reported; and wus upon a Demurrer, where Things are 
not argued with that N 


that they ate argui 
the Merits of 4 Cauſe. wr of gal why, af. 2 
been particulagly mentioned; ſo that what we have of it it 
is only upon 1 And I think it much better to ſtick 
to the known petjetal Rules, than tb follow any one par · 
Aar a which may be founded on Reaſons uns 
known to us: Such à Proceeding would confound all Pros 
That of Brooks and Tayb- (Whatever Reaſon the 
vdges might go upon) was certainly very different, by 
e Ba tated is 5 Af 
feQation of a Perpetuity as ſtrongly declared by the Teſta- 
for himſelf as can be; and a Succeſſion of Eſtates for Life 
to Perſons not in eſſe, is as much 4 Perpetuity, and as 
lietle to be enduted, as would be that of an Eſtate- tail, 
of which no Recovery could be ſuffered, The Caſe of 
Lady Lanesborough vertus Fox (a) is the ſtrongeſt Authority 
and even, had is not been in W 
Lor 5 
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ſuch Iſſue, he deviſed i it to his three; Sors, equally to be 


= Curia De 


— * 


F I ſhould have thowghe myſelf bound. to 0 accond- 4 
ny ie ens OTIS i 


inan Hemi pa 0 20 tit 241 | 
And ſo decreed-the, Fenm to Thea as being CEPT 
daary Legatee of his Father 3; ad mn but th Pw 
ti, who TR A a 46s 77 | 
| X Tart bahn M41 
M A ie 1d ieovt de pot Bots 3 Mod. 
114. e anne 3 ha 
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foox a Rehearing, - Calo was ＋ * H N 
Hide, the Teſtator. did by his Will i a 75 Year of his perforal 
1718. deviſe three Fourths of his perfenal Eſtate = IS thece Sous, 


104 6 


„ H. H. deviſes 


\ 


three Sons, equally to be divided between them; ©. 4 by 
to the other Fourth he deviſed it to his three Sons, 12 tween 


them; 

Truſt only for his two Daughters, 15 A their Approba- -— i 
tion. to be put out 4 Intereſt in Fs: ame of his three or Keno 
Sons, and the Intereſt to be pal to bs two Daughters 2: vt 
reſpectively during their natura Lives, and afterwards to be pad 
their or either of their Child or Children 3 and for Default of any 


the Inerſ 0 


diy ided between them; one of his Daughters leaves à Son t© their, or ei 
(under whom the Plaintiff ; ned) and the other dies 1 
without Iſſue. The Que ſtion was, Whether the Son $2: ad for 
ſhould take the Moiety Nees to his Aunt, who digd Inne, to his 
without Iflue p or whether it ſhould go to the three Sons ? — Auger be 
The Maſfer of the Rolls decreed the ; rake only the dae, 

Moiety belonging, to 5 Mother, and the other Moiety to one ons of ki . 

80 to ths three Sons of e Hide. | Jes = Sov, 


the Plaiiti® claims; add the ces dies ; Big! of the Siſter 1 
ſhall wot go to the three Brothers, ade tre 28 * * 22 


Mr. 


Attorney General arid Mr. * * for the 
Plaintiff, Thar the Childrem of the Daughters muſt take by 


Purchaſe; atid that the Deviſe being to the Chick or Chil- 


dren 
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Alen 9 aa of Ta — bf 
them, was itititkd' to che Whole! that was devitsd y thic 
had the Eſtate, inſtead of being limited to his two Daugh- 
ters, beeti"-limited»r6vtwo//Strafigers, there could be no 
Doubt but that the fürbiving Child müſt take the Whole; 
and the two Daughters a an Eſtate for Lifs, 3% 
their Child or Children do not claim through or under 5 
them; ant cõnſequernly lit is the ſume as if che Deviſe had 
been to two Strangers and then to the Child or Children 
of his two — The Teſtator does not ſay, that 
they ſhall take the Moieties reſpectively; but deviſes it to 
the "Child or Children of either of them: So that, by the 
plain and dec Confiruftion of the Words, nothing 
could go to the Sons, if there was a i or Der of 
7 Pa of the i aged Daughters een, = 
1 % TRI I” 91. Fil 4 i 2911 DID ionen De 
enn Mr. " Solicitor General, Nr. Aa A e al 
Mr. Floyer, argued" on n the Gther' hand for the Defendant, 
That the Moiety of the Dau ghter who died without Tue 
muſt go to the three Sons; t, et there Was no Doubt 
but ah, by the 'Word''reſpeftively,” the Daughters were 
Tenants ky Common; and the ble uent Limitation, 
being founded on the Guſt Deviſe; wiuſt receive the ſame 
- ConftruQion as to the Children taking, by Purchaſe. This 


enen being 4 perſonal Eſtate, the Teftator's' Intent could not 


hy cervin be fulfilled than by making them take by im- 
medliate Deviſe ; büt that Intent was only to provide for 
huis two \ Dinghrers and their reſpeQive Iſſues in the natural 
Order; vis. The Child ar Children of one tõ take what 
8 belonged to his or their Mother, and not what belonged ro 

the other Siſter: 80 that this Caſe muſt be en as if 
the Teſtator had deviſed one Molety to one Daughter and 
her Iſſue, and the other tö the other and her Iſſue; and 
for want of ſuch Iſſue to the 8ons; where there can be no 
Doubt but that, upon Failure of "Iſſue of one Daughter, 
her Share muſt have gone over to the Sons: But if the 
ſubſequent. Words ſhould. be explained according to the 
Gonſtruction inſiſted on for the Flaintiff, and that one 


Daughter had died firſt, both having Iſſue, the Moiety of 
\ 1,20 
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"he Deceaſed (whoſe Child-or Children were, never to take 


during the. other's Life) mult go either to the ſurviving 


Daughter, which is contrary to the Nature of a Tenancy 
in Common; or elſe it muſt have expefted, and been, in 


Abeyance until the Death of the ſurviving Siſter ; which 2 


is abſurd: But according to our Conſtruction it will go to 
the Iſſue of the Perſon firſt dying, and upon Failure of 
ſuch Iſſue go over to the Sons, in which there is no Incon- 


venience. And if it had happened that one Daughter had 
had but one Child, and the other ſeveral; then either the 


Iſſue of each Daughter mult have taken their Mother's 
Share reſpectively according to our Conſtruction, or all 
the Children muſt have taken equally per Capita; which 
is contrary to the Teſtator's Intent. F 


Lord Chancellor. The Queſtion here is, To how much 
of the Teſtator's Eſtate the Plaintiff, claiming under the 
Son of one of the Daughters, is intitled? And in this 
Will, as well as in every other, the Teſtator's Intent is to 
be gathered from the Words of the Will, without either 
adding or rejecting any, which can poſſibly have any Mean- 
ing. The Teſtator has here deviſed his Eſtate to be divided 
into four Parts; three whereof he gives to his three Sons, 
and of thoſe three the Sons are plainly Tenants in Com- 
mon: The Fourth he has given to his two Daughters; but 
with this Difference, That whereas the Sons have the Pro- 
perty of their reſpective Shares given them, the Daughters 
have not the abſolute Property in that Share which comes 
to them; but only the Intereſt, which is to be paid to them 
reſpectively during their Lives, and by this Word re- 
ſpectivehy they are Tenants in Common. 


The next Limitation to the Children veſts the whole 
Propenry in them, and they take as Purchaſers according 
to Wyld's Caſe, 6 Co. 16. 4. but then it is contended that 
they mult take reſpectively as well as their Mothers: This 
I fee no Reaſon for, there being no Words of Diviſion in 
the Deviſe to them; but the Whole is to go over to either 
of their Child or Children. And when a Teſtator has uſed 

| " "l ſuch 
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15 fuel plain Words to thew his Intent, that ir Ga 
Was one or more Children, that in either Caſe the Child 
or Children ſhould take the Whole, I cannot add Words 
to make the Moiety only to # to his Child or Children 

4 gainſt the Teſtator's plain Intent; which appears from 
this; That wherever he intended a Tenancy in Common 
he has ex preſſed it, as by the Word reſpectiveꝶ in, caſe of 

the Daughter, and the Words equally to be divided in caſe 
of the Sous. Nor, is there any Abſurdity in ſuppoſing that 
if there had been many Children of one Sifter, and none 
of the other, that the Children ſhould take the Share of 
her, who left no Iſſue in their Mother $ Life-time ;_ ſince 
his Intent was equal, and as rational, in caſe there had 
been many Children, as but one, as in the preſent Caſe. 
But if, on the other hand, after the Death of one without 
Iſſue, the Whole was not to go over to the Children of 
the other till their Mother's Death, the ſurviving Daughter 
would have an Eftate for Life by Implication; and ſo the 
Abfurdity 6f ah Abeyance or Expectancy be avoided. Nor 
does It 220 contraty to the Teſtator's Intent, that his 
Grandchildren "ſhould take per Capita, they all being 
ly related to him; but as theſe are only Caſes that 
might have happened, I think ĩt not neceſſary for me to 
determine how the Eſtate would then have gone; that 
which has happe n'd is only now in Judgment; and upon 
the Whole, Tam of Opinion that the Teftator's Intent was, 
that any Child of either of his Daughters ſhould (in all 
Erents) take the Whole of this fourth Part, and no Part 
to go over to his Sons till Failure of ſuch Hue. wk 
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| vith Bridget A. upon his 


| CCC 

AMES Hebblethwaite, upon his Marriage 
J Cobb, ſettled his Eſtate to the Uſe of him 12 
Remainder to his firſt and other Sons in Ta 


| 5 | N Male, Re- 33 8 
 mainder to Truſtees for One thouſand Years (the Truſt br Lie, Re. 


* - 


. whereof is afterwards declared) Remainder to his Brother made 3 
1 Charles Hebblethwaite for Life, and after his Deceaſe to the Sons in Tail 


Heirs Male of his Body hereafter to be begotten; and mainter © 

then declares the Truſt of the Term to be, that in caſe One wou 
there ſhould be Po Iſſue Male of 8 he Bodies of the {aid mainder to his 
James and Bridget begotten, that ſhould live to the Age Brother C. for 


of Twenty-one Years, or be married and have Iſſue, and eee 


that there ſhould be one or more Daughter or Daughters of Heir Male of 


: - I 11 4 | | » 4 his Body here- 
the Bodies of the ſaid James and Bridget, that then the {aid ater be be 
Daughter or Daughters ſhould have, if but. one, the Sum chen declare, 


of 4000 1. for her Portion; and if two or more, the Num ye ran of, 
of 5000 . equally to be divided between them at their if there ud 


| d * no Iſſue 


Ages of Twenty-one, or Days of Matriage, which ſhould Nie of che 


LEH . 'T 


firſt happen; and chat if there Thould be bur one Daugb- 4 2. b.“ 
ter, that then the Meld have d dec en ct 1906 Poe me 
to be paid her Halt-ycarly. by equal Portions for her de age of 
Maintenance; and if there ſhould: be tworor more, then Pa, 5. b 
the Sum of 100 J. to be paid them Half-yearly. in equal married and 
Shares, till their reſpective Portions Thou be raiſed and that ther: 


1 x ſhould 
peg. and as ae ; the: Fortin? FREE 9057 paid, at then Daughter or 


the Truſtees, their Executors, Cc. ſhould, out of the Rents, we cn of 


the Bodies of 


or Profits, or by Mortgage or Sale of the Premilſes, or any; 4. as 2 


- 
# 
, 


ſuch Daugh- 
(or 4G nite 23. 31.072 SR cer ſhould 


* 1 


have 4000 /. 


for her Portion ; and if two or more, chey to hays god l. (equally; tolbe dipided at their Ages of Twenty - 
one, or Days of Marriage, which, ſhould fixſt happen; and if ay one Dau hter, ſhe to Ki the yearly 
Sum of 100./. to be pa her Half.yearly for ee ee, two or more; the like to be paid 


them Half-yearly in equal Shares, until their r ive Portions, paid; if ortions id, the Truſtees 
to raiſe-them out of the Rents, or by Sale or erage the Find N Rae Provided that if the 


Father ſhould in his Life. time prefer them in Marriage , with-Partions; equivalent, or che Remainder-man 
ſhould after the Father's Death, or that there Would no Daughter tho de in the a of Twenty- 
one, or be married, then the Term to ceaſe. B. died in the Life of A leaving no Son, but three Daugh- 


ters, who are all unmarried. C. took an Eſtate, tail : | 
for the Daughters in the Life-time of 4. their Pinhole > ts J Fre or eon may be raiſed 


l 2 5 Paſchoinnn 

1 Part thereof, during the Term, raiſe and pay the ſeveral 
1 Portions before limited; Provided that if the Father ſhould 
1 in his Life · time prefer them in Marriage with Portions 
equivalent to thoſe. herein limited, or that after his Deatk 
Wl. the Remainder-man ſhould upon their Marriage pay them 
Cl Portions equivalent, or that there ſhould be no Daughter 
10 or Daughters who ſhould live to attain the Age of Twenty- 
1 one or be married, that then the Term ſhould ceaſe and be 
1 void. Bridget the Wife died in her Huſband's Life-time, 
._- leaving no Iſſue Male, but only three Daughters, who are 
„ all e 1 


To Queſtions were made : Firſt, What Eſtate Charles 
Hebblethwaite had ? Secondly, Whether upon this Truſt 


— — 2H)» 2 
—_— -= m—_—Y — 
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Will the Daughters Portions were to be taiſed in their Father's WW 
Wi A ae Co 
9 0 As to. the firſt Queſtion the Lord Chancellor was clearly 
i of Opinion, that Charles took an Eſtate-tail: And that 
bi A the Words hereafter to be begotten, do not confine it to the 
1 Iſſue born after, but will likewiſe take in that born before: 
it The Words procreatis & procreandis being of the ſame Im- 
. port, according to 1 Inſt. 20. and 24 Ed. 3. pl. 1 5. where 
Ul the Limitation was & Heredibus quos ille de Corfore procrea- Wal 
i verit, held it ſhould take in the Iſſue born before. And Wl 


2 


S 
— . = 


this, he ſaid, was to prevent the great Confuſion which 
would otherwiſe be in Deſcents, by letting in the Younger Ml 
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"The Precedents in raiſing Daughters Portions have gone 
both ways; ſometimes they have been decreed to be raiſed 
in the Parents Life-time, and at other Times not: Which 
ſhews that the raiſing or not raiſing muſt depend upon the 
particular Penning of the Truſt. In the Caſe of Brome ver- 
ſus Berkley, Abr. Eg. Ca. 3 40. pl. 7. the raiſing the Portion 
in the Mother's Life-time was refuſed; becauſe the Provi- 
ſion of Maintenance was not to commence until the Death 
of the Jointreſs, and conſequently the Portion could not 
be raiſed till then ; for, the Maintenance muſt precede the 
Portion: 
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but here not only the Term is not contingent, but abſo- 

lutely veſted in dhe Truſtees 3 anch al ene Sonnngencies.nm n 
the Declaration of the Truſt of the; Term precedent tp che n 
raiſing the Portions have happened; as thatiof not having | 
Iſſue Male, the Daughters marrying or attaining the ge 
of Twenty · one, c. Indeed, during the Life of the Fa- b 
ther ard Mother, it was contingent, by reaſon of the Un» 
certainty whether there would be any Iſſue Male between 
them: But immediately upon the Mother's Death it che- 
came no longer contingent, but abſolutely, veſted, by reaſon 
of one of the Parties Death without Iſſue Male, which in 
this Court is deemed a total Failure of Iſſue Male between 

them. The Caſe of Greaves, verſus Madufſon, Ch. Fuſ..!Fo; 
201. was; a ſtronger Caſe than this, and was at Law 
yet there the Portions were adjndged to be raiſed in the 
Father's Life-time; though by. the expreſs Words of the 
Condition he was to be dead. before the Portions were to 
be raiſed: But in our Caſe, the Fathers Death is not at all 
made Part of the Condition; it is only ſaid, I hat f there 

be no Iſſue. Male between. them, then the Truſtees, are to raiſe 
out of the Rents and Profits, or by Sale or Martgage. uf the 
Premiſſes,. &c. without any Mention made of the Father's 
Death. Nor will the Option given to the Truſtees. of 
railing either by Rents and Profits, or Sale or Mortgage rf 
the Premiſſes, warrant the Concluſion that has been infer- 
red, that Junes Hehblethwaite's Death muſt neceſſarily pre: 
cede ; ſince it is impoſſible for the I ruſtees to raile the 
Portions out of the Rents and Profits during his Life: 
For, in Deeds it is uſual ro put in every Way which may 
be made uſe of; but it does not from. thence. follow, that 
the Daughters are to wait till the Truſtees can make their 
Choice which way they will raiſe their Portions : That 
might be making them wait till their Fortunes could be of 

| ' no 
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"iv Service io em A though che! > 
to be during the Term hel I not te cotrimente'in Pol. 
ſeſſiom till the Furher s Desti, yet the Portions iy Well 
be raiſed im His Leine; it beirig no Where Lad, chat 
che Pottions hl} get be 4aifed til afive fiich Tims as the 

Term ſhall take Effect in Pöffeffrori. Indeed had there been 
. Jah; ran Authority given to the Truſtees to fell or tmort-. 

ge, there might be ſome Difficulty ; but ſince they have 
the Power of both, they. may uſe "fe which beſt | fit 
the Intereſt of he E Daughters,” | n vols yes 
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we nen Ai 0 be bored . ihe Pioih be 
chi Term is made void, in cate the Father ould in His 
Life-titne prefer the Daugitets in Marriage with Portions 
* with thoſe provided for thetn by the Settle- 
The Proviſo has beer objeQed"to re that the 
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1 3 Was, that the Pbrtions müghe not be raiſed 
| * during the arhicr's Life,” by -reafon of the Powet reſerved 
. | | to him of providing for them in his Life-time by Pottians | 


„ equivalent : And to prove this, has been cited the Caſe of 
_ verſus Maidwell; but: that Caſe widely differs from 
1 the preſent ohe: For, there it was Part of the Defctiption 
p80 | of the Daugliter that ſhe ſhould be unmarrled afid tipo. 
1 vided for at the Time of the Fathers Death; ; which De. 
ſoription gave; the Father Time to perform it during bis 
Vife, for - 5 Reaſons beſbre- mentioned: But we Habe n 
ſuch Deſcription bere; nor can it be thought ba r 88 
Nature of the Thing, that a ſecond! W 

intended; a Portion upon a ſecond NMlarriage 3 1 4 
Portion equivalent: to that provided” by the Rs it 
could only be à firſt Marriage that was interided; atid'vps -r 
that and no other were the Portions to arift*' Not F 
the? diſtant ag remote e Conſideration of the ſecotld br 
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| 1 0 Away: the REO to 3a cake as « lagi 
from the Mother" 5 Death. at which Time 1 firſt velted. | ; 
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The Court ſupplied the Defect 
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do that it has been © 


de an 0 ie Nenn 


0. 


Child. And I dé not find it inſiſted on by the Counſel, 

that had the Proviſion been in the fame Will, and not by 

any other Act in the Teſtator's Life time, that that would, 

bayve taken away any Equity he might have to get the De- 

felt ſupplied : And if it would not in that Caſe, Why 
ſhoald it in this ? 


_—_— 


here the Her at Law has only an Eſtate for Life, with a 
Remainder in Tail. 1 by : 
| . E 78 £3 35x f i > i ? 9 a 
It had been decreed at the Rolls againſt the Plaintiff 
That this being no preſent Proviſion intended for him, the 


Defect ſhould nor be ſupplied. AI | ft 


Lord Chancellor, There never having been any Surrender 
to the Uſe of the Will, the legal Eſtate deſcended to the 
Grandſon as Heir at Law); and therefore the ſingle Que- 
ſtion now is, Whether chis Court will ſupply that Defect? 
I be Rule is, That Creditors. are intitled to have a Defect of 
a Surrender ſupplied; as are likewiſe ee | 
of the Pek. 


* 


— 


0 gen „ ae 194 7 4508 Wil l 44 F oo 4 8 4 
| provided' for; and thatffrom, the Circumſtances | 
| TY Ws iet neee . J 
tons e a fayourable Light before the Caurt. 


dauer the Obi hen here is, that che Plameiff does nor appear BW 
i im that outs Light, he being otherwiſe provided + As - 


* t it has been often held here, [that che Father is the 
| le and ol) Judge of the Quantum of the Provißon z and 
dhe Defect of Surrenders has been; ſupplied even, where th 


the Proviſion ; and ſo not liable to, the Obe ction of leaying 
the Child intirely unprovided-for in cale. the Def I Was 
not tupplied : For, the Court, has never jyet Enter d into 


The 


In Curia Cancellarig. eee 


bd 
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| The de ObjeAion f is, That this oy not be intended-as a 
preſent Proviſion, being a Remainder after ſeveral Eſtates- 
tail; which being ſo remote, is of little or no Value in 
the Ey e of the Law. But this Objection is of no Weight: 


For, ſe the Father had Bu a Remainder upon © 
Fo woe Life, might not he have made a Pr foo 80 
of it- po Olde It is true, he could 10 
good a Proviſion as where he is in actual Poſſeſſion; but 
it would be a Proviſioniſtill. if after one Life, Why 
not after three or four? And what Difference is there be- 
tween the Caſes where the Court ll ſupply a N 
a Surrende emainder dependin Eſtate for 
Life, and ae I 18 Kid 4 51 is only A 
Remainder after an Eſtate-tail ? That is, Wh ſhould it "bo 
ſupplied where the Whole is devifed 


at Law, and not where but Part? Here is no intermediate 


Diſpoſal of the Eſtate but to ſuch Perſons as v 
all been Aether td W A e Law before 
80 his Intent was, that for ſo long as his Heirs at Law 
continued, fuch as would be To? before the; Plaifftiff, 
this ſnould be à Proviſtoh för Him ; und hen they fi 

there if no Heir at Law to be diſinherited, but: he becofſſes 1 1 
Heir at as himſelf" Nor dan ib che d, That thereliss Pa 
an Heir at Law tinprovided for- For} though? Heris made * 
but Teflant for Life, yet there are Linda to all his! _ 

ne who are all to tike beteten JISC; 71 wh wo 4s 2 * 2 
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And 15 verſe the OY wid ordered the Defect 2 


the Surrender to be ſupplied. "(a) *1 given; bolramno: ob). Ar the 


þ 371.4607 9171 O3Charge, 3 N11. 


Rep. 288. 
The Cale of Burton verſus Loyd "Y in Lord Harcourt's () Ir appean 
Time, fald t to be i in Point. mg HAS #34 * FD Js 21 625 lers the Re- 
4% dat in this 


Caſe the Bill was brou ght (inter a) to OB the Deficiency Us a e left i in "he Ha as f a cuſtomary 

Tenant, and not preſented at the next Court; the Uſes of the Surrender were to che Tefttor's eldeſt Son 

Kaare Burton, and the Heirs Male ,of bir Body ; and for want of ſuch 1/Jue, to the Plaintiff the ſecond Son 

= p + Heirs 440 * his — = over. The Cauſe was heard: before his Honour, 3 Fuly 788: 

who decreed for the Plaintiff, an e 1 e Appeal affirmed 

Chancellor, 1 . Rep 3 85 * 214-04 | "PSA * 
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This Court 1H Hk Plaintiffs being Aſſignees under a 1 
will decree ſt 
Money over- 0 Bankruptcy againſt the two Cotton, — vg 


4 in Par- e eee n Dnſhwood the Defendant, Exe 


uance of an 

uſurious Con- dutor of Sit Samuel Duſbiwoad, who had in his Life-time 

counted for, lent ſever al Sums to the Cottons the Bankrupts, upon Bond 

2 bearing 6 I. per Cent. Intereſt; and had taken Advantage 
ment of the of their neceſſitous Girmllances, and 8 them to 


ed Par- 


To allow pay at the Rate of 101. per Cent. to which they ſubmitted, 

. and enter d into other Agreements for that Purpoſe; and 

ſio continued paying 10 0. Per Cent. from the Year 1710 
to the Year 1724. 


* 1 
* = 


8 "he Rolls, that the Defendant ſhould 
account; and that for what had been really lent, legal In- 
tereſt ſhould be computed and allowed; and what had 
been paid over and above legal Intereſt ſhould be deducted 
out of the P at the Time paid; and the Plaintiffs to 
pay what ſhould be due on the Account : And if the Te- 


ſtator had received more than was due with legal Intereſt, 
| that 
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of fo long landing, the Parties havin 
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which Was the Reaſon of the Loyd 271 Opinion ih thi 
Caſe of Tomkins verſus Barnet, . Why att Ace 
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it often vary in the Remedies given, and in 
. ks n NN 14. bog wsd wii 1 


8 . bor Th ven | by this. AQ, 

to de 120 for here; nor could this 1 1 12 FLEE 

And though. no Indebitatus Mawpfr WI Ill Jie, in, ;Strictnels 0 

Laws, for receiving of Money paid upon an uſurious 2ON- 

tract; yet that is no Rule to, this Court, - wi ich will neve 

ſee a Creditor running. away with, 7 exorbitant 50 
5* 


15 ond what the Law allows, thous the Money by been 
Ne re eving the. 1 in jured. The. C ile 0 
ert, heard by th 0 Lo: WY 12 an Au- 
, 5 f t, that tl 18 Court wi relic Ars in Caſes hich 
though perhaps Itty Hy. legal) | bear hard 1 upon ope arty. 
"he, Cale Wa 555 ir Thoma Leer .ha ad in ſome 1 Mort 
gages biens a0 ovenant, That! if, he Intereſt was not 170 
nctuall ly at the Dig it © ſhoul 0 bat Time, 15 £9 
| = 7 to Tim by curved o Principal, and | 
Intereſt : Upon a vr Bled Chancellor "ite ö 2 25 


Mortgagors * 5 this Gotear as | unjuſt and 0 ves 
80 likewiſe is the Cale of Br 04s amy, which was firſt heard 
at the Rolle, and Mn affirm” d by 5 Lord R * — 
preſs Authority, 1 in e e . the hi dict tion 5 
this Court Babe rel igve,. 7 929 nothing ap 
riclly f ing, may be called ille 1 | The > Real 
cauſe 2 ache e 1 ry ſomewhat ud) ch them 
do not mean ſuch, : 1 I AS. 18 1700 1 at; by 
ſuch NL Neb as lay | partici . 105 e rc 
this. Fourr 60 # 


1 C4 
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the Covenant or Maak is 1 0 an r Law. (as 
in this Caſe) againſt the Statute of Uſury, though the Party 
may. have ſubmitted for a Time to the Terms impoſed on 
him | ? The Payment of the Money will not. alter the Caſe 
in a Court of Equity ; for, it ought not to haye be 
paid: And the Maxim of Volenti non * Injuria will hold 
as 


are not 


TIT „ * 


, — — — — 
» 4 ry . - 


++ wines ct lt 


Curia Cancellarie.. TT 
as well in allf&aſcs of hard Bargains, againſt which the 
Court relieves, as in this. It is only the Corruption of 
the Perſon making ſuch Bargains. that is to be conſidered: 

It is that only which the Statue: has in View); and tis that 
only which intitles the Party oppreſſed to Relief. This 
5 3 the Objection that was made by the Defendant's 

| Counſel, of the Bankrupts being Participes| Criminis; for, 
they are oppreſſed, and their Neceſſities obliged them to 
ſubmit to thoſe Terms. Nor can it be ſaid in any Caſe 
of Oppreſlon, that the Party oppreſſed. is Particeps Crinii- 
nis; lince its that very Hardſhip which be labours under, Iione, dc of 
and which is impoſed on him by another, that makes the Gaming and 
Crime. The Caſe of Gameſters, to which this has been Nis Son will 
compared, is no way parallel; for, there both Parties are pins in 
criminal: And if two Perſons will {it down, and endeas Haun being 
vour to ruin one another, and one pays the! Money, if 3 
after Payment he cannot recover it at Law, I do not ſee 
that a Court of Equity has any thing to do but to ſtand 
Neuter; there being in that Caſe no Oppreſſion upon one 
Party, as there is in this. Another Difficulty was made 
as to the refunding: But is not that a common Direction 
in all Caſes where Securities are ſought to be redeemed, 
that if the Party has been over · paid, he {hall refund? Muſt 
he keep Money that he has no Right to, meerly becauſe he 
got it into his Hands ? I do not determine how it would 
be if all the Securities were delivered up; that is not now 
before me: I only determine what is now before the 


Court; and is the common Direction in all Caſes where 


— 


Securities are ſought to be redeemed. 


And ſo affirmed the Decree, Nc. 


Penne verſus Peacock & ux, *ms 


"THE Defendant Fane | Peacock, before her Marriage, Wike ves 


= conveyed (with her now Huſband's Privity) the Fine of her 
Truſt Eſtate ; 


Premiſſes to Truſtees, in Truſt to pay the Rents and Pro- i tall bnd 
| A : fi the Wife, un- 
ts leſs there be 

Proof of Force 


or Fraud : And this, although ſhe by Anſwer had ſworn that ſhe was compelled by Dureſ to join. 


} 


g 1 
— —ää’ʒäͤ ĩ A ——— 2 — NT a . ˙ te to 


- 
A 466 — a 
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"ie © o her ſole and ſeparate' Uſe Fr f her Life; 1 after 
ber E Deceaſe, in Truſt for ſuch Uſes as ſhe, whether fole 
or covert, ſhould by her laſt Will limit and appoint; and 
for want of ſuch Appointment, then to her own' right 
Heirs for ever. She afterwards marries the Defendant, who 
mortgapes Part of the Lands to the Plaintiff for 10061. 
for a Term of Five hundred Vears; and then a Fine is 

levied by Huſband and Wife; who both declared the Uſes 

_ of the Fine, as to the mortgaged Premiſſes, to be to the 
Plaintiff for ſeturing the Principal and Intereſt. The Wife, 
1 2 by Order of the Court, anſwered ſeparately ; and inſiſted 
22 * ber Anſwer, That ſhe had been Mel to join in the 
by Dieſs, inſinuating the Mortgage to be fictitious, 


2 OE ors Tg rg = res eas > cot 


Ilie Fine 
will ai and in Truſt for her Huſband, in order to defraud: her. 
She further inſiſted, That there was no Power reſerved to 
* in the Indenture of Bargain and Sale, to diſpoſe of her 
real Eſtate, or any Part thereof, but by her laſt Will; 
that ſhe had no Eſtate in the Premifles, der that the 8 

and Mortgage were both vod. 


| 2000 was inſiſted for the RIS PR the bp a 1 
being in the Truſtees, the Parties to the Fine bad not ſuch 
an Eſtate in them whereof a Fine could be levied to bar 
the Wife's Right; and that this being a meer naked Power, 
without any Intereſt, could not. be barred by the Fine; 
but ee Rtill i in "_ Wife by Fotos" of” _ firſt Con: 
OE: IR : 
Lord Chancelbr The Suggeſtions of Diels: _ Fed 
in the Defendant's Anſwer do not appear upon the Proofs; 
although it muſt be confeſſed, that the reſerving the Equity 
of Redemption to the Huſband and his Heirs, without any 
Mention made of the Wife, looks a little ſuſpicious: But 
as the Fraud is not made out to the Satisfaction of the 
Court, it is needleſs to determine how far ſo ſolemn an 
A as a Fine might be affected by it. The next Objection 
is, That the legal Eſtate being in the Truſtees, the Huſband 
and Wife had not ſuch an Eſtate in the Land whereof a 
Fine could be levied to bar the Wife's Right: But as to 
that, 


it Crit Cantelharis. 


—— „ 


that, dis very well known, that the — of Fines 


d Recoveries is the ſame upon Truſt Eſtates as upon legal 
Eſtares. And, if ſo, it muſt inevitably follow, that an Eſtate 
for Life limited to the Wife, and 8 Remainder limited to 
her own right Heirs in Default of any Appoi 


. 


ntment made 
1 her laſt Will, are both diſpoſed of by the Fine. And if 

no ſuch Reminder had been "linda? by it, as the = | 
was the Wife's own, and moved originally from her, What- 
ever was not conveyed would have remained in ber, and 


conſequently been barred. Ibis anſwers the ObjeQion 6f ©» - 


its being a naked Power, or Power in Groſs, and ſo not. 
barred by the Fine: For, how can that be called a naked 


Power, which is to operate and take Effect on che Party's 

own Eſtate ? It is certainly a Power coupled with an Iite- 
reſt, and annexed to her Inheritance; and ſo deſtroyed by 
the Fine; fince that a Leaſe and Releaſe, or any Ac 


Conveyance, will carry with them all Powers chat are 


joined to the Eſtate: 80 a Feoffment to the Uſe of her laſt 
Will, or the Surrender of a Copy hold to the Uſe of one's 


laſt Will, do ſtill leave a Power in the Feoffor or Surren- 


deror to e of their ""Bflate 8 1 new Sri or 


Surrender. lag 1 Ju. 24 cena 


2 41 0 272 


| Abd'fo 8b the Tales to Ny to he Pliintith 
the Mortgagees, but \iduour" Projddies * bo! any future Bill 
that nay: be ene for ne of the Fraud ho Force. 


. , 4 J 30 I 0 13 


For th Defendaric "uw cited the Caſe of Blackioid ver- 


ſus Norris, heard ſometime ago at the Roll, where 
the Lady Shovel had deviſed 4000 l. in "Truſt for 
the ſeparate Uſe of a Feme Cbrerty ; and u a Bill 
brought by Huſband and Wife againſt the T 


that the Money ſhould be paid to ber Huſband; yet 
the Maſter of b Rolls would not deer 
Garn + miſſed the Bills 8 A. 


IS N 


\ A \ . 
a 


N. B. This was the 0% ” f 4 2 


though the Wife was herſelf in Court, and e *. 


Hopkins | 


ee ie bar dif be 


16 Novem, " "iis us. elle Hopkins. 


con in Farr Tn Teſtator Mr. Hopkins, by TR will, . bis 


real Eſtate to Truſtees and their Heirs, to the Uſe 


Dori, of them and their Heirs, in Truſt for Samuel Hopkins (the 


mea of he Plaintiff's only Son; which Plaintiff is Heir at he to the 


— Teſtator) for Life; and from and after his Deceaſe, in 


i he Cours Truſt for the firſt and every 

dy be dens aid Samuel, lawfully to be begotten, and the Heirs Male of 

confitendy the Body of every ſuch 8on; and for want of ſuch Iſſue, 
of Lay, in caſe the ſaid Jobs Hopkins the Plaintiff ſhould have any 
other; Son or Sons of his Body lawfully begotten, then in 
Truſt for all and every ſuch Son and Sons reſpectively 
and ſucceſſively, for cheir reſpective Lives; with the like 
Remainders to their ſeveral Sons; with the like Remain- 

ders to the Heirs Male of the Body of every ſuch Son, as 
before limited to the Iſſue Male of the ſaid — Hopkins ; 
and for want of ſuch Iſſue, in Truſt for the firſt and every 
other Son of the Body of Sarah, the ſaid Joby Hopkins's 
eldeſt Daughter, lawfully to be begotten ; with like Re- 
mainders to the Sons of John Hopkins's other Daughters; 
and for want of ſuch Iſſue, then in Truſt for the firſt and 
every other Son of his Couſin Anne Dare (Wife of Francis 
Dare) law fully to be begotten; with like Remainders to 
the Heirs Male of the Body of every ſuch Son of the ſaid 
Anne' Dare; and for Default of ſuch Iſſue, then in Truſt 
for his own right Heirs for ever: Then come two Proviſoes; 
the one, whereby every perſon that ſhould come into Poſ- 
ſeſlion of his Eſtate, was to take his Name, and bear his 
ed u, n- Arms: The other is in theſe Words; Provided alſo, and it 
dag out of is my Will, that none of the Perſons, to whom the [aid Eſtates 
are undiſpoſed 4re hereby limited for Life, ſhall be in the actual Poſſeſſion 
fe? Ihe thereof, and in the Enjoyment of the Rents and Profits, or of 


to the Heir: any greater or other Part thereof, than as herein after is men- 
And he takes 
them, not by wes} until he or N * have reſpectively n his or their 


the Will, or 
the Intent of ; > SY | „ 1 Ages 


the Teſtator; 
but they are thrown ou him by the Law, for want of . other Perſon to take. AZquitas ſequitur Legem. 
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In Curia Cancollariæ. 


Ages of Twenty-one Tears ; and, in the mean Time, and unti! 


his or their attaining to ſuch Age, my Truſtees and their Heirs 


ſome and liberal Maintenance and Education of ſuch Perſon and 


Perſons reſpeFtively.; as they ſhall think ſuitable and agreeable to 


and Executors ſhall make ſuch Allowances thereout, for the hand. 


his Eſtate and Fortune; and it is my Will, that the Overplus 


of the ſaid Rents and Profits, over and above the "animal Allows 


ances, or ſuch Part thereof as ſhall remain after all my Debts, 


Legacies, and Funeral Expences ſhall' be firſt paid, (with the 
Payment whereof I have charged my real Eſtate,” in 'caſe my 


perſonal Eſtate ſhall not be ſufficient for thoſe Purpoſes) do go ro 


ſuch Perſon, as ſhall firſt be intitled unto, or come into the actual 


Poſſeſſion of my ſaid real Eſtate, according to this my Will. 1 


Samuel Hopkins died in the Teſtator's Life-· time, without 
Iſſue; and, ſome Time after,” the Teſtator died without 
any Alteration made of his Will: Nor had John Hopkins 
any other Son; nor were any of the other Remainder- men 
in eſſe at the Teſtator's Death, except ( Dare, Son of 
Anne Dare. N 4 


The firſt Queſtion was, Whether, by Samuel s Death in 


the Teſtator's Life time, the ſeveral Limitations between 
him and Dare were not become void; there being no par- 


ticular Eſtate to ſupport them as Remainders, by reaſon of 


Samuel's Death in the Teſtator's Life-time, who was to 
take the firſt Eſtate; nor no body capable of taking at the 
Teſtator's Death but the Son of Anne Dare, who thereby 
claimed the whole Intereſt preſently? or whether theſe 


intermediate Limitations ſhould not enure by way of exe- 


cutory Deviſe to any other Son he might hereafter have ? 


The ſecond Queſtion was, in caſe the Limitation to the 


other Sons of John Hopkins was to be looked upon as an 


executory Deviſe, What ſhould become of the Rents and 


Profits in the mean time ? 


The Cauſe was firſt heard at the Rolls, and there de- 


creed to be an executory Deviſe. 


8 


——U —ä — p — — — 


the Codtlideration of Truſt and 


9 


— — ** — —ñ —— — 2 e ad 


Mr 3 and Mr, Nr Wikies, ar hid, That 
legal Eſtates being che ſame, 
this Limitation to the other Sons of m Hopkins was to be 
taken to he a Remainder, and could not enure ; the Rule 
of Law being, never to conſtrue that an executory Deviſe, 
which may enure as a contingent Remainder. They agteed 
the Difference between Deeds and Wills; that in the for- 


—— 


mer the firſt Eſtate muſt be good, otherwiſe all che Re- 


or ſhall have 8 bis Deceaſe, 


mainder at che Time of the Will made, pe" — by aux 
ſubſequent Accident, become an executory Device; 1 Salk 


They obſerved, that executory Deviſes were not of a very 


mainders depending thereon are void, and can never ariſe; 
but in the latter, the firſt Eſtate may be void, and yet the 
Remainders take Place, a8 in 2 No. 4b. 415. pl. 6. 7 7. Pow, 
414. 4. G. El 42 3. 2 Fern. 22. But they inſiſted, that 


Deviſes of real Eſtates were to relate to —— Time of the 


making the Will; as if one deviſes all the Land he has, 
yet no aſter purchaſed Land 
ſhall paſs, but ſuch only 40 le had at he T ima uf che Will 
— And that wrt was a Limitation by way of Re- 


237. 1 Sid. 3. 2 Ro. Abr. 418. 2 Saupd. 380, 388. 
1 Sal. 226. and that this, being to ariſe after an Rſtate- 
tail, was too remote; the Law not allowing of OY 
Deviſes to ariſe after an Eſtate· tail. 


Mo 4aneme General, Mr. Solicitor General, Mr. Verne, 
Mr. Fazakerley, Mr. Booth, and Mr. Strange argued, on the 
other hand, That Samue/ being dead without Iſſue in the 
Teſtator's Life-time, this res Han to the other Sons of 
Fobn Hopkins ſhould enure by way of executory Deviſe. 


long y 66 1 ; yet that they are of the ſame Nature with 
another Thing which is very antient; which is ſpringing 
Uſes, Which are as old as Uſes themſelves. And that, if 
at Common Law ſuch Things were allowed, it was very 
well done of the Judges to — of executory Deviſes to 
carry into Execution, as far as poſſible, the Intent of the 
Teſtator. That the Teſtator's Intent is elear in this Caſe, 
that the firſt and every other Son of Juin Hopkins ſhould: 


rake ; 1 


n Curia Cumellariæ 


3 47 


take; and that this Intent may be carried inco Execution 
is likewiſe clear. Indeed as a contingent Rermainder, it can 


never take Effect; becauſe Remainders mult take Place go 


Tſtanti the particular Eſtates determine; but in order to 
prevent that Inconveniency, other Ways have been found 
out to ſupport Wilk ; and the Lord Hobars commends the 
Judges for being Aſtusi to ſerve the Party's Intent. The 
Rule laid down, on the other Side, thy 
may enure 28-2 Remainder, | ſhall never be conſtrued wo be 
an executory Deviſe, is true: But that is only upon n 
Suppoſal that the Party's Intent was, that Things ſhould 
go according to the ordinary Forms; hut where they can- 
not, there extraordinary 
Intent; and it is impoſſible to find out any get of Words 
more proper to make an executory Deviſe than 'thale uſed 
here: Nothing but the intervening Eſtate to Samuel can 
make any Difficulty; and that is anſwered by the Caſes 
t on the other Side, 2 Ro. Abr. 4 l. H of a Deviſe to 4. for 
Life, Remainder to B. and of a Deviſe to a Monk, Remain- 
der over; 4. dies in the Teſtator's Life-time z B. ſhall take 
by way of executory Deviſe; and in the latter Caſe imme- 
lately upon the Teſtator's Death, the Remainder · man {hall 
take: And yet if either A. had outlived the Teſtator, or the 
Monk been deraigned in the Teftator's Life-time, in both 
Caſes the ſecond Limitation muſt have been a Remainder. 
So, in this Caſe, the Eſtate to Samuel never having taken Ef- 
fect, it muſt enure by way of executory Deviſe, to the firſt 
and every other Son of John Hopkins ; whereas, had Samuel 
rage the Teſtator, the Limitation had been a Remain» 
r. 
that was upon a Settlement, which is compleat upon the 
Execution of it; whereas a Will is Ambulatory until Death. 
Nor can any better Compariſon be drawn between this and 
the other Caſes that have been put, which are of contin- 
gent Remainders, and ſo quite foreign to executory Deviſes. 
And in that of Purefgy verſus Rogers, 2 Saund. 380, 388. 
the particular Eſtate was exiſting after the Teſtator's Death, 
which conſequently ſupported the Remainder; and ſo 
plainly differs from this Caſe, where there is no particular 


Eſtate 


that a Limitation-which 


Methods are uſed to ſerve the 


The Cale in 1 Sid. 3. widely differs from this; for, 
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De Fern, 4. Mich: 1754. 


Eſtate in Bling, But Go. Ex 878. is a "NY uche 


for the Conſtruction now deſired; for, there the Deviſe 
was of Lands to J. S. from c following, Re- 
mainder over in Fee; the Teſtator died before Michaclmat. 


It was held by the Court to be a good executory Deviſe: 


For, a Remainder it could not be; becauſe it could not 
begin until the particular Eſtate did, which was not to 


commence till Michaelmas after ; and à Freehold cannot be 


in Ex pectancy: It was therefore held, that the Freehold 


ſhould, in the mean Time, deſcend to the Heir at Law, 


and veſt in him; but if, in that Caſe; the Teſtator had lived 
to Michaelmas, then it had been a good Remainder. And 


if an executory Deviſe may, by a ſubſequent Accident, be- 


come good as ſuch, eſpecially where the Teſtator's Intent 
is clear that' it Thoda; (which was the Reaſon of the 
Reſolution in the Cale 'of Higgins verſus Dowler, 2 Vern. 
600, where the Limitation to the Daughter was allowed 
to be good, there being no Son to take: So a Deviſe to 


two and their Heirs, one dies in the Life of the Teſtator, 


the Survivor ſhall take the Whole, 1 Salt. 238.) and if 
Courts of Law do, much more will — of Equity 
mould the Words ſo as to let in thoſe whom the Teſtator 
intended to take. Nor will the Objection hold that has 
been made on the other Side, viz. That this being to take 
Effect after an Eſtate-tail, is too remote, and can never 
ariſe; for, here can never be any Eſtate- tail before this 
executory Deviſe is to ariſe, Samuel being dead without 
Iſſue: Nor is there any Danger of a Perpetuity; the long- 
eſt Time that this can ſubſiſt as an executory Deviſe being 
only until the Birth of a Son to a Perſon in eſſe, which 
is but nine Months: Whereas in the Caſe of 'Flyd verſus 
Carey, in the Houſe of Lords, twelve Months were allow- 
ed to be a reaſonable Time; and in that of Maſſenburgh 
verſus Aſh, 1 Vern. 234, 257, 304. Twenty-one Years 
were held to be good; and where there is no Danger of a 
Perpetuity, it is juſt that executory Deviſes ſhould be car- 
ried as far as may be to ſerve the Intent of the Party. 
This Court went a great way in that Caſe of Maſſenburgh 


verſus 4ſh. And ap a the Courts at Law would not at 
firſt 


a wanwow * 


| m Curia 2 © 


ficlk = executory Devile to ariſe. For the Compaſs 
of a, Life or, Lives wearing out together, as appears by he 
Caſe; of 2 verſus Edge, 1 Salk. 229. Yet that of 1 
Floyd verſus Carey, being lubſequent te to that, and in the 
Houle of Lords, has led: the Courts of Law into Bo 1 bs 
them as far, as: this Court, does. Thie Cale of t 


Glenorchy verſus Boſville, is another ltrong 4 Authority ; w RES 1 
the, Words were determined to carry an Etats al; but 


the Truſts being er, and the Intent of Pu Parties 5 
"I otherwile, 1 ds e reltrained,. and decreed to 


_- but an Bllate f 5 l 552 Remainder” to the Kal 
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and ocher Sons, Cr. 1 34 | ee! | 4 J Vet 5575 
N tor. i etal 130 N wüde upon 


Lord Chance lor. 
this, Will: The firſt is, Wbether this Limitation to the, 
firſt and every. other Son of: bn, Hopkins, can now take Eh 
fect as an executory Deviſes or, Whether it ſhall be taken 
a5 a contingent, Remainder, and ae void for Want 
af a particular Eſtate to, upp port it, by reaſon of 'Samue!'s 
Death in the Teſtator's s Life-time,, and that Jobn Hopkins: 
had no Son in Eſe at js Teftator's, s Death, in whom, the 
Remainder might veſt? The. 1 next Queltion 3 is, in call; the. 
Limitation. be taken as an, executary, Deviſe, What 1 is 0 
become of the Rents and rofits 575 Eftare, until 7 oy. 
Hopkins has a Son? As to the be fal 1.thiok it t 

to cite any 8 in Point. f None. have been n cited 1 
It ſeems, to be allowed, that if 1 175 had flood at the 
Teſt eſtator's > Death, as they, did at the ime K the making, 
of the Will, 5 rer Jin, Queſtion would have, 1 
a Remainder, by rea ſon of Samuel s * W 2 would. 
have ſupported, 435 

2 Saum. 380, 388 8. and Limitations of this] tray never 
conſtrued to be executary; Deviſes, but where- they, cannot 
take 1 5 28. Remainders. 965 80 on, the other hand, it s 
likewiſe, d lear, that bad there been no Tuch Lim! ation to 
Samuel and his Sons, 9 E muſt have: been a good: 
executory, De Depiſe, there being no anteceden t Eſtate, to ſup- 
port it; — cond; 0 able. to WH 5 90 4 emain-, 
Tm Sot — 15 be the i MPR Acciden ler 
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Lands ſhall wc without a Republieation : WHich'wa® the 
Caſe of unter Tr Cook, 11 Salk. 237 - becauſe the Time 
of the Will' made 3s chiefly to be 1 garded Imdtect it is 


potable iy lübleg walk 110 my ney. 155 bert to alter the 
Teftator's Intent; d wb t Alteration be declared, no! 


ang 8 take Notite” f his private Intent not manifeſted! 
1 45 15 . ev ocatiof of the förtler; though theſe Ubſequent 
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B How 
| aud, that, in the mean, Time, the Trihees 85 17 
ance thereout at they pull, think : ſuitahle,; and 57 


that the Overplus of ſuch Rents and Profits do go to ſuch 25 ons 
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Eſtata, & Hy Which Wards. nog abe 
a5. are. te came td the Bliats under: the (Ligurations.... T6 


reſtrains them from haying apy thing; to. deb the. F 
till they attain the Age of Twenty-one, and provi 


Surplus (beyond their Allowance) to be laid up for t 
but here is no Proviſion mage what ſhall Wh: of thoſs 

Rape and Profits until a Son be born. The Words is the 
| me have been differently conſtrued: And it was ſaid, 


s the 


on 419ay.be ade, 1 e Zo 
9 85 | 


Nat ere was no certain Terminus 4 quo, from whence 


they 


"Do 7 7565 7 
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is kay ould begin * Sk Samuel lived 
have been from the Time of the 15 


Hopkins his Heir at Law, can never be ſuppoſed to have in- 


Land, and ſettled to the fame Uſes as the Nw Eſtate, ace ac 
cording to ng DireQion of the Will,” £11041 gl clit 25 


the 1 aug. 
he ft raking Place; 
ad ſo it miſt be rorief qubrirt any cone to be ed to 
this Eſtate under the ſeveral Limitations N But until Some 
body is in Ele to rake under this en Deviſe, the 
Rents and profits muſt be looked upon as Reſidue tindif- f 
pole of, and conſequently muſt r on the Heit at 
Law; "the Cale being the ſatne where the whole legal 
Eftate is given to the Truſtees, and bit part of the Truſt” 
difpoſed of, as in this Cale 3" and Where biit Part of the 
legal Flare 1 is given away, and ſo the! Reſidue” undiſpoſed 
of, the legal Eſtate deſcends upon the Heir at Law. 801 it 
was held by che Lord King in the Caſe of Lord and Lady 
Hertfor RY Lord An n ch thews that Equity 
follows he Law... ICQ E 18 1 ? eee eden 
* N ui lte of. 1 Liese MR 08 ging blizoy 'of 43 
Obe Sad bed Wleh ada Which is, That the 
Teſtator having in this Caſe deviſed another Eſtates John 


tended him this Surplus. And to Warrant that Objection, 
the Cafe of North and nos; '1 Chan! Ca; 196. has' been 
cited. 1 anſwer, That in theſe Caſes the Heir does not 
take by reaſon of the Teſtators Intent being one way or 
the other; but the Law throws it up pon him: And where 
ever the Teſtator has not diſpoſed (0 his Intent that the 
Heir ſhould take or not take) yet ſtill he ſhall take: For, 
Somebody muſt take; and ae” being ap pointed by che 


Tel, U L throws ! it a che Heir d wertet ewe 
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27 amin 4 tao nexrbplacd his Frechole Lands 4. of Hoods (as 
tO Mr. Ain ſcomb for ſecuring the Sum of 2500OT. 1 wo E- 


1729, made yh Will in theſe Words; As As "touching "my fate, 3 


worldly Eſtate, after Payment of my Debts and Funeral Charges, his Debe, kb 
which I will to be firſt paid, I give my Freebold Eſtate in Kent tobe fiſt pad) 


to my Wife for Life, chargeable with an Annuity of 30 J. die Tant (n 


Be 


Life to Elizabeth Knight; and after his Wife's Death he 7 Ta I 
deviſes his faid Freehold Eſtate, ſo charged, to the Chil- afer her 
dren of his three Siſters, and directs the Reſidue of his per- . 
ſonal Eſtate to be placed out at Intereſt; his Wife to have — Ao 
the Intereſt during her Life, and Aer her Death to be to to be placed 

divided among the Children of his three. Siftets; "arid gave ma; 2. 10 

his Wife 115001. with a Proviſo that the Deviſes and Be- an _ dag 
queſts in the Will ſhould be accepted by the Wife in Lieu her Life and 


of her Dower, and in full d e = her Sake of the Death to C. 


perſonal Eftate. PDE OST e 0 Fog * 25007. yoo- 

9 vided ſhe ac- 
cept the Deviſes = Bequeſts i in Lieu of Hwa 8 is not ſufficient — Eftate to pay the Debts and 
. rr r WACNANEL e e Pony x bs 254 agg ſtand in his 


I» he Queſtion was, | | Whether the WI Eſtate Thould 
be RAR in Exoneration of the real, ſo as to defeat the 
pecuniary Legatees; there not being ſufficient to pay the 
1500 J. in caſe the e Eſtate 3 be A in in 
Exoneration of the real. 


#2 


Mr. Attorney General inſiſted for the Widow, That this 
Legacy was to be looked upon as a Charge upon the real 
Eſtate, according to the Lord Warrington's Ca, and ſaid, 
It was a great while before this bc would favour the 
Deviſee of Land (being. but Heres factus) ſo far as to in- 
title him to have che — — Eſtate applied in Exoneration 
of the real. 1 Chan. Ca. 271. and 2 Vern. 477. where it is 
ſaid, That an e Deviſe Ihall., not — defeated, even 
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7 an Heir, much leſs for a Deviſee * Land, who is but 
Heres factus. 1 
ja al 2UNSY ARR. 8; 

oak Lord Gade This Point has been ſo far determined, 
tat it ſeems quite ſettled and clear; where à Man: leave 
bais real Eſtate charged, the Legatees and ſimp le Contract 
_ -- Creditors bave a Right to ſtand in the Room &f Bond Cre- 

5. ditors, if theſe latter run away with the perſonal Eſtate; 
and this in order to do Iuſtice both to t Lellators Intent, 
Where te. and like wiſe to the Creditors. Indeed where the Conteſt 
Fan be appli- is between the Heir and Executor, and there. is either a 
mute c the Mortgage or Bond wherein the Heir is bound, the Heir 
n ' a AP 1 0 to dune the pexſonal Eſtate N 


ooh Legatees would have had: 2 Right to — to this 
Court, and to ſtand in the Room of the Mortgagee if he 
ll upon the perſonal Eſtate, that being the proper Fund 
for their Legacies, and to have ſo much of the real Eſtate, 
as he had out of the perſonal: But here the real Eſtate is 
deviſed away; which. gives the Legatees rather a ſtronger 
Claim than hen they 1 have to do with an Heir at Law; 
Heres falta ſince it was a long, Time before a Deviſee could prevail 
not quice ſo With his Court to have the perſonal Eſtate applied! in Exo- 
dr of == feration of the real, as appears from many antient Caſes, 
Hei a La which diſtinguiſh, in that Cafe, between a Deviſee and an 
Heir at Law); though at laſt he has prevailed where there 
is no Damage done to a third reffpn: Bat it has been 
endeavoured here to put him in a better Condition 175 
the Heir; and to that End has been cited 1 Salt. 4 
There is a great Difference between Mat Caſe and 57 7 
for, a Bond affects not the real Eſfite. in the Teftator's 
Hands; nor did it the Deviſee, until the Statute of fraudu- 
lent Deviſes; nor, before that Statute, did it affect the Heir, 
if he had aliened before the Writ brought: But in Cale 
of a Mortgage, that is a Lien upon the Land both in the 
Hands of the Teſtator and the Deviſees, and in whoſe 


Hand ſoever the Land comes. Thus the Court has gone 
| as 
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as aral in reaſonable, ux, to put the Heres es Haar in 
n ght as the Heres nutus 3 but not in à better. 89 
be Legatees muſt have the Legaties out of the perſonal 
Eſtate: in 0 the Mortgagee keeps to the real j and if he 
falls upon the perſonal, they have a Right to ſtand in bis 
Room for ſo much out of the real Eſtate as he ſhall take 
out of the perſonal; that being a proper Fund for A 


* ment. 
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 Sabbartos. "verſus Sabbarton,” rode 

tte I b 91 40: of 

Jo Sabbarton being Leined, of a bel Bllare and poſ- 
leſſed of a perſonal "Eftire in Bank Stock and Orphans 
Stock, by Will * April 21, 1710. deviſed his real Eſtate 
and ek. to Truſtees; : and theit Heirs, Executors, & c. in 
Truſt to pay the Rents | and Profits to  Carberine. Corr for 
Life; and if ſhe, married Benjamin/Sabbarton, then in Truſt, 
Ader bee Deceaſe, to pay che Rents and Profits to him for 
Life; and after both their Deaths; in Truſt to the firſt and 
every other Son of them two in Tail Male; and for want 
of ſuch Iſſue, to their Daughters, equally to be divided 
between them; and for want of ſuch Iſſue, then in Truſt 
for the Iſſue Male or Female of the Survivor of them, 
equally to be divided between them; and in Default of 
Iſſue of the ſaid Marriage, then in Truſt for the Iſſue; of 
the Survivor of them; and if neither of them leave Iſſue, 
then in Truſt for his Siſter Sarab Kidwell for Life, and after 
her Deceaſe, to the Uſe of all and every ths Child and 
Children of his Brother John Sabbarton, which ſhall be li- 
ving at his Death, or his Wife ſhall be exffenr af, and {hall 
attain the Age of Twenty-one, and to the Heirs, Execu- 
tors, Adminiſtrators and Aſligns of ſuch Child or Children, 
Share and Share alike, as they ſhall reſpectively attain 
their Ages of Twenty-one z cod in Default of ſuch Ghil- 
dren, &c. then to his own tight Heirs. Benjamin and 
Catherine intermarried, but had no Iſſue between them: 
Catherine ſurvived, but had no Iſſue, and deviſed: to the 


Defendant. The ie Queſtion was between the Plaintiff, who 


was 
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Mich, 1734 
the Defendant, | Who 


claimed under the Deviſe of Catherine, Whether the Limi- 


tation of the perſonal Eſtate to Benjamin and Cutberine, 
and the Iſſue of the Survivor of them, did not create an 
Eſtate- tail in Catherine, "who ſurvived, and conſequently 
the Limitation over, of a Perſonalty after an Eſtate - tail, 
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Mr. Solicitor General for the Plaintiff cited the Caſe of 
Atkinſon, and Hutchinſon, heard the ſecond of May laſt, 


where the Deviſe was to Truſtees, in Truſt for his Wife, 


ſo long as ſhe ſhould remain unmarried ; then in Truſt for 
ſuch Child and Children as he ſhould leave at his Death, 
equally to be divided between them; and if either of them 
die without Iſſue, then his Share to go to the Survivor; 
and if both die without Iſſue, then in Truſt for the De- 
fendant Hutchinſon ; he left two Daughters, who both died 
without Iſſue, under Age; and there the Words : dying 
without Iſſue were held to be Iſue living at the Death, and 


ſo the Limitation to Hutchinſon allowed to be good. So 


in the Caſe of Donne verſus Merrefield, heard at the Kollo 
the 22d of October 1730. where the Deviſe was, to his 
Brother Jobs for Life; then to ſuch Perſon as he ſhould 
marry, for her Jointure ; and after her Death, to the Heirs 
of the Body of his Brother Fohy, and the Executors, Ad- 


miniſtrators and Aſſigns of ſuch Heirs' during the Reſidue 


of the Term; and for Default of ſuch Iſſue of his Brother 
John, then to Henry Donne This Limitation to Henry 


was held good; the Words being taken to be Heirs living 


at his Death. Forth verſus Chapman, heard by the Lord 
Macclesfield. Higgins verſus Dowler, 2 Vern. 600. | 


Lord Chancellor. I do not ſee how it is poſſible to main- 
tain this Limitation to the Children of John Sabbarton. 
Executory Deviſes are favoured in order to ſupport the 
Parties Intent; but ſtill they muſt not exceed the Rules. 


The Compaſs of a Life is held to be a reaſonable Time for 


a Contingency to happen in: So in the Caſe of Maſſenburgb 
verſus Aſh, 1 Vern. 234, 257, 304. Twenty-one Vears _ 
a Lite 
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a Life were held to be a reaſonable Time; but a Con- 


tingency to ariſe after the Determination of an Eſtate · tail, 


is too remote: So that the Queſtion mult, he here, Whe- 


ther the Words mean a general Failure of Iſſne, or ſuch 
2 Failure as is to happeri within the Compaſs of a Life ? 
The real and perſonal Eſtates are both deviſed to the ſame 


Truſtees ; and the Limitations are the ſame. The Eſtates 


Remainder to their. firſt and other Sons, Remainder to the 
Daughters; and for want of ſuch Iſſue, then in Truſt for 
the Iſſue Male or Female of the Survivor; which latter 
Words do pere make an Eſtate · tail, according to King 


and Melling s. Caſe, 1 Vent. 2 14, 225. they taking in both 


Sons and Daughters, and Grandchildren in Infinitum. . 


o 
* 


It has been endeavour'd to confine this Limitation to 


the Iſſue living at the Death of the Survivor ; but it can ne- 


ver be imagined that theſe Limitations to John Sabbarton's 


Children were intended to take Effect before the Determi- 
nation of the former; and they plainly carry an Eſtate- 


tail; theſe latter muſt be void. It has been alſo objected, 
That the Words [ave Iſſue muſt be conſtrued Iſue living at 


the Death; but ſtill we muſt remember, that this is a com- 
plicated Deviſe both of the real and perſonal Eſtate; and in 
caſe of the real, this Limitation to the Iſſue of the Survi- 
vor makes Benjamin and Catherine Tenants in Tail; and the 
perſonal Eſtate being intended to go, and be limited, in 
the ſame Manner as the real, mult likewiſe be an Eſtate» 
tail; and ſo the Limitations of it after that void ; the 
Word leave being only to connect the Clauſes, and ſhew 
what 1s to become of the Eſtate after the Determination of 


the former Limitation. The Words in the Caſe of Forth 


and Chapman were different, and carried an Intent in the 
Teſtator different from the Intent in this Caſe. ' In that 
of Atkinſon verſus Hutchinſon there was no precedent Limi- 
tation in Tail, as there is here. And in the other of 
Donne verſus Merrefield, the Contingency of the Brother's 
having Iſſue was to ariſe within the Compaſs of a Life; and 
there were no Words carrying a general Failure of Iſſue, 
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are firſt limited to Benjamin and Catherine for their Lives, 
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The Lond Roynands Caſs. 


will affiſt the 
teſtamentary 


dants ſet forth, That the late Lord Raymond had 


— I a by his Will appointed chem Guardians to the preſent 


— of Lord, his —9 Child, and Truftees of his Eſtate eil he 


the Infant ſhould come to Age ; that the Plaintiff was but Seventeen 
* Years old, and was ſeduced by Mr. Chetmynd in order to 
Lent who was much 


marry his Daughter Mrs. Mary 2 „ 
inferior to him in Family and Fortune; that it would be 
Pl GE; Diſadvantage | to the Plaintiff to marry at this 


Time, by reaſon. of his tender Age and want of n 


tion; * the Plaintiff had — ſuch an A 
tance with the Lady, that the Defendants had N 


to keep him cloſe in their Cuſtody for ſome Time to — 


vent their marrying : Wherefore. they (in general Terms) 
Pray yed the Aſſiſtance of this Court; and that his Lords 
p would give ſuch Directions as to him Want Top 


proper. 


The Petition was 3 by an Affidavit, ſetting forth 
Mr. Chetwynd's Proceedings. And there was alſo an Affi- 
davit of Mr. Chetwynd, ſhewing that he did not give the 
Plaintiff any Encouragement ; but that upon policiration 
and after he had been twice with the Defendants W A 
he had conſented to the intended Ae. 
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fans, which reſtrained the Word Heirs to immediate Heirs: 
And that Contingency never happening, eee 


| 315-4 68. 1 1 "4 EE SHY ant | IN 453657 
PON a Petition to the Lord Chancellor, the Defen- 


FP 


) ' 


in Curia Cancetlari 


2 


ba 


- «+ 4 " * re 7 6 
| * K 'F ; , 1 W * F wa 'S ts. : \ 4 £4. *% AXES” 4 
. 7? Fir SJ THT 8  YIK T Pl i{i1.; 12.3) FILL $34 Wen 
7 1 * CY * © 1 


Ries | s 
L, P _— Ta n 

5 F , 4 % P 

4 i STS 


Lord Chancellor. It appears that the Lord Raymond is 


- 


but Seventeen Years: old, and is) about contracting Matri- 
mony at an Age when he is not capable of judging tor hig- 
elf 1 and unfortunate for him it is that he IS of Age Fo 
contract Matrimony 3? it being moſt, reaſonable to have 
the Guardians Counſel in all ſuch Caſes,! eſpecially where 
they are appointed by the Will of the Father, and have 

the ſame Power over the Infant as the Father would have 
had: But here has been an Application in Time, and I am 
glad it has before. the Marriage was actually conſummated; 
lince it is moſt proper for the Court to prevent it, if it he 
in its Power ſo to do. There are many Caſes Where Ap- 
or rhes has been made to this Court after the Mazriage 

ad; and ſuch have always been attended with à Cepſyge 
upon the Parties privy to, and promoting ſuch Marriage, 
without the Conſent of the Court. In the Earl of Shaft 
burys Caſe, Eg. Ca. 172. there was an Order of Court be- 
fore the Marriage had; and ſo the Infant Lord was more 
immediately under the Care of the Court; and upon his 
Mother's conſenting to his marrying, and promoting it 
without the Conſent of the Court ar the Guardian, à He- 
queſtration went againſt her; altho the Marriage was Wit 
the Lady Suſanna Noel, a Lady of equal Family, and every 
way proper for my Lord Shaftsbury. In the Caſe of Mrs. 
Hand, Daughter to Dr. Hand, all the Parties were com- 
mitted ; it being held a Contempt of the Court to marry 
a Ward of the Court without its Direction. Indeed this 
is not the preſent Caſe: But I infer from hence, that we 
are to take all the Care we can to prevent this Marriage. 
As to the Inequality of Fortune, it is not ſhewn what 
Eſtate the Plaintiff, the Lord Raymond, has : So that I can- 
not tell whether this be a Smithfield Bargain or not. And 
as to the Family, it is admitted that Mr. Chetwynd is of a 
very good Family. But the Age of the Lord Raymond is 
improper ; and that is the Conſideration which weighs 
molt with me, and upon which I think myſelf bound in 
Duty to prevent the Marriage if I can. In' order therefore 
to ſtrengthen the Guardians Hands, I order that the Lord 


Raymond 


De Ter erm: 0 Arc, 57754 


* a FEY _ 


3 ſhall continue in their Care and Cuſtody ; and 
that they do not permit him to marry without the Conſent 
of the Gourt. As to Mr. the Match not having 
taken Effect, there is no Neceſſity of looking ſo minutely 
into the Affair in order to ene him. He would have 
done well not to have conſented to this Marriage, -unlels MM 
the Guardians had done ſo too. But it has been fad, 
That it would be cruel and unnatural in a Father not to 
ſuffer his Daughter to marry to her Advantage; and the 
would have Reaſon to blame him for it ever Alter. Nou 
to prevent that Charge upon Mr. Chetwynd, I order him 
not to ſuffer his Danghur to marry the Lord Raymond 
without the Conſent of the Court; which prevents any 
Imputation or Charge upon Mr. Chetwynd from the Lad 
or any Body elſe; ey if there 8 any Fault in it, it 
will fall upon the Court; and 1 ſhall be very willing to 


bear it. 


N. B. In this Caſe there was no Cauſe in Court at the 
Time the Facts ſet forth in the Petition were tranſacted. 
The Bill was filed but the Day before the Petition was 
preſented : And in the Caſes cited, there were Cauſes in 


Court at the Time of the Marriages. 
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Cotterell verius Purchaſ, e. 


* 


T HE Plaintiff and her. Siſter being ſeiſed of an 4 Mortgage 


Eſtate in Torkbire as Jointenants, the Plaintiff by bo od 
Leaſe and Releaſe, in Conſideration of 104 J. con- — boot 
veys the Moiety to the Defendant and his Heirs :\ But it at, Ae, 
was admitted, that the Conveyance (though abſolute in Polefion has 


Law) was intended by the Parties as a Mortgage, to be re- wih dhe Con. 
deemable on Payment of the Money with Intereſt. Some; 1 g, and 
time after, in the Year 1708, thoſe, Deeds were cancel- cence for 


led; and in Conſideration. of a farther Sum, which made Aide dee 


up the Whole 184 J. ſhe conveys the Eſtate in manner as 3 


before, but with this farther Covenant, That ſhe would ot bs the 


not agree to any Diviſion or Partition of the Eftate, or feazance con- 
make, or cauſe to be made, any Diviſion or Partition + x * 
thereof, without the Licence, Conſent, Advice and Ap. Nang Deed, 
pointment of him the ſaid Benjamin Purchaſe. At the w be d 
Time of this Conveyance the Plaintiff's Siſter was in Poſ- 
ſeſſion of the whole Eſtate, and ſo continued till the Vear 

1710. when the Defendant turned her out of Poſſeſſion of 

the Moiety by Ejectment; and from that Time he enjoy d 


1 it 


a 


it quietly till 1726. at which Time the Plaintiff filed her 
Bill to be let into Redemption; to which the Defendanc 


tations, | LE 4 "1" 
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pleaded himſelf an abſolute Purchaſer for a valuable Con- 
ſideration; and in 173 2.the Cauſe coming to be heard 
upon the Merits, the Maſter of the Rolls was of Opinion, 
that the Deeds of 1708. amounted to an ablglute Con- 
veyance; and Uſed che ane | 
iin LI „„ ili Lf. 
For the Defendant were given in Evidence ſeveral Par- 
ticulars, to ſhew, that by the Deeds of 1708. the Parties 
intended an abſolute Conveyance of this Eſtate. And it 
was inſiſted, that as the Deeds were an abſolute Convey- 
ance in Law; by the Statute of Frauds, no Truſt or 
Mortgage cotild be implied without an Agreement in wri- 
ting. And they inſiſted likewiſe, that as the Defendant 
had been in Poſſeſſion ever ſince the Year 17 10. the Plain- 
tiff was barred of the Redemption by the Statute of Limi- 


1 


It was ſaid on the other hand for the Plaintiff, That the 


Defendant's Plea admitted the firſt Conveyance made in 
Conſideration of the 104 l. to be intended but as a Mort- 
gage; and that the ſecond Conveyan 
Form, excepting | 
probably intended in the fame Manner. That as to the 
Covenant, it made ſtrongly for the Plaintiff; ſince to ſup- 
poſe a Perſon would abſolutely ſell away his Eſtate, and 

then covenant not to make a Diviſion of it, is abſurd. 

That the Statute of Frauds makes nothing againſt the Plain- 

tiff; this being in Nature of a reſulting Truſt, and ſo 

within the Proviſo in that Statute. Nor can the Statute 
of Limitations affect the Plaintiff; ſince, in Caſes of Re- 


ce Was in the ſame 
the Covenant; and that it was therefore 


demption, the Court always gives what it thinks à reaſon- 
able Time. And though the general Rule be not to en- 


ceed twenty Years, unleſs it be upon extraordinary Cir- 


cumſtances; yet that Rule cannot affect the Plaintiff, he 
did not loſe Poſſeſſion until 17 10. and brought her Bill 
d ie to % 124 Beau spec! ors rear ob 
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Deed is admitted to be a Mortgage; and the ſecond is 


made in the ſame Manner, excepting an odd Sort of a 


Covenant, which is the darkeſt Part of the Caſe: For, to 
ſuppoſe that it is an ahſolute Conveyance, and to take a 
Covenant from one who had not hing to do with the Eſtate, 


makes both the Parties and Covenants vain and ridiculous. 
But then it will be equally vain and ridicnleus if you ſup- 
poſe the Deed not an abſolute Conveyapce; ſo that it is of 
no great Weight, and muſt be laid out of the Queſtion. 
Then, as to the Circumſtances, on one Side has been ſhew- 
ed an Axcount ſtated of Money received; and it is there 
{aid ſo much received on Account of Purchaſe Money; and in 
another general Account the Sum of 184 J. is called Pur- 


chaſe Money. Then, as to the Agreement in 1710. that if 


the Plaintiff had a Deſire for it, ſhe ſhould have her Eſtate 
again upon Payment of the Money with Intereſt, and the 


Coſts he had been at: This ſhews it Was not redeemabl P 
at firſt. There have been ſtrong Prdofs on both Sides as to 


the Value: One has ſhewn the Rent to be but 27 L per 


un, and then, deducting one Thicd out of it for the Dower 


near the Value of the M 


ſhewn, the Rent to be 40 1. 


of the Plaintiff's Mother, a Moiety of het remains is 
oney paid. The other Side bas 
per Aun. But I rather give Cre- 


dit to the firſt; becauſe it is certain the Dower) was! but 
9 1, per Ann. 80 that, upon the Whole, I am inclined co 


think this was at firſt an abſolute Conveyance - Had the en 
Plaintiff continued in Foſſeſſion any Time after the Bxecu — 


tion of the Deeds, I ſhould have been elear that it was a 
Mortgage; but ſhe was not. And her long Acquieſcence 
under the Defendant's Poſſeſſion is, to me, a ſtrong Evi- 
dence that it was to be an abſolute Conveyance; otherwiſe, 
the Length of Time would not have ſignifjed: For, they 
who take a Conveyance of an Eſtate as 2 Mortgege, | withe 
out any Defeazance, are guilty. of a Fraud; and no Length 
of Time will bar a Fraud. Beſides, here the Bill was filed 
in 1726. And though the Cauſe has lain dormant; yet it 
is not hike making an Entry and then lying ſtill: For, in 
| the 
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* — Caſe, the Defendant might have diſmiſſed the 
Bill for want of Proſecution, or "they - themſelves might 
as ſet down _ View tobe * ce F Bene RN 
Ro 8 Min ain en bar 

iſ che Northern Parts it is ths Ouſtom, in drawing 
to make an abſolute Deed, with- 2 Defeazance 
ſeparate from it; but 1 think it a wrong way; and, tb 
me, it will always appear with a Face of Fraud: For the 
Defeazance may be loſt; and then an abſolute 'Conyey. 
ance is ſet up. 1 would A rb . _— e as much 
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Marriage, ſr L Conſideration of an additional Portion of 100 L paid 


fderation, for DF. his Wife's Mother, (a Receipt whereof was indorſed on 


of che Ius the Deed) ſettles an Eſtate of 100 l. per Ann. upon himſelf 
may be con- for Life, Remainder to his firſt and other Sons, Cc. and 
Purchaſe, and the Mother of the Defendant's Father, having an Intereſt 
r in this Eſtate, joins with him in the Conveyance; the 


de Vale pad Father, thirteen Tears after, mo mortgages this Eſtate, with 
n the uliiah Covenants to the Plaintiff, and dies; the Plaintif 
mind; ware brings his Bill to forecloſe,” The Queſtion was, Whether 
5 room the Settlement ſhould be looked upon as a Voluntier and 

fraudulent againſt a re mire who 1 his —_— — 


_ Years after. | cre wh 


5113 18000 4 


The Caſe of ne verſus 1 Aby 250 "Ca. 149. 
pL 7. was cited; but the Lord Chancellor ſaid that Mr. Vernon 
had always grumbled at the Determination of that"Calſe; 
and never forgave it the Lord Macclesfield; ſaying it was 
contrary to the conſtant Practice of the Court. There was 
alſo cited the Caſes of Osbourne verſus Strode, and' Ter dnl 


inn Crooke, in the late Lord Chancellor's Time. 
bod 
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of the Deed; für a Conliderarion for 1 
in Marriage Settlements, Things are be 5 : 'confideted 
o ſtriciy, there being Room” for * And every 
Man ought to provide for bis Wife and Ne 1 
in this Caſe; there was an Eſtate that moved from the 
Defendant's Father's Mother; and ſhe may, in ſome Re- 
„be conſider'd as a Purchaſer of the Limitations = 
to her Grandchildren : 80 that it would be very bard t 
call this a fraudulent Settlement; ſince it is in Confidera- | 
tion of a Marriage had, and of an additional Proyiſſon of 


100 U. paid by che Fer. Relations; which” Extinct, be a 
called Gabe y opti [ts Creditor” 10 lent bis prac * 
ae Tard, 15 22M * 23 ah 135 it S®. 18 0 3.15 : 
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„Ebow fer this Court Will ſet aſides Family Settletmetit 
e a galnſt a Credi- 
tor who lends his rtecti Years Met Bo dete 
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— HE Plaintiff; i as « Allignee 3 4 Cötnipifteh of A Bankrupt 


hoſe Eſtate 


BBankruptcy againſt Tyſſen, filed His Bill againſt 2 112 
= others; to ſet aſide (ſeveral 'Conveyantes, Which Ward eee 
and the other Defendants in Truſt Bet him, had obtained edemption 

of Tyſſen after his Bankruptcy, and alſo without an ny Con- i 
ſideration. The Defendarit Ward pleaded himſelf a Purchaſer zu, bar 
for a valuable Conſiderat ion of all the Eſtates in Queſtion ſpe tho 
and alſo that he had no Notice of Yen s being 'a Trader, 2 * 
or of his having committed auy Act of Bankrupt: Where: pars te 
upon an Iſſue was directed; and the Jury found Ben WES 
en and fred the Day of che Bankrtptcy do the ere « be 


47 90 ic, {MR 3 | 25th for « valuble 


and without Notice, has a Conteſt with the Aſignes, Rd fl C2 get 4 vantage i 
therefore not compel a Diſcovery. A Commiſſion iſle i Nader of the Bnkrapey 7 9 
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— nr 
2.5th of Hecember 27 5 „Allen being ſeiled of  confider-_ 
E- 17 and perſonal Eltate, ſome Par: of which real e 
I n Mortgage. to. Bradley {or ioo and another Part 
to Harkſbaw, for 300% Which latter Mortgage, ad ſuche 
a were by Aſſignments veſted in the Defendant Ward; 
15 regt Part of Abe e Eſtate being convey'd in 
for Ward, ſublequent to Tyſen's, Rankauptey,) Ward 
Fly Ns ea and alſo Releaſes of Equity ok! Re. 
En, all the afereſaid Eſtates z which he now: infifletl 
UPON. 8 a e and the R 
mmi on. bl t M 08 : r 
«ſt 3:36, } 50 22004 1 elne nl A A115 12 
1 1 0 FT, 99 7 Plaintiff, That all Things dene by 
fs ubſe — bis Rankruptay, were as ſo many void 
and ne t Ward could have po[Adyantege from chem. 
The Xa >, Bankruptcy was in itſelf of ſuch Force, -851tb 


put Tyſſes, from that very Time, under an Incapacity f 

Gn or or affecting any of his xeal or perſonal Eſtate 

tot sf hy Cons der the Commiſſion; 

"8 4 8 the ite he Alignment avoided all interme- 

diate Acts. between, the Bankruptcy and the depen 

ſo as to giye the Whole to the nees, according tothe 

3 Cal of Kere rein Per, 1 Salk. 111. and the Caſe of 

Phillips verſus Thomſon, 3 191. Where an Act of Bank- 

ruptcy Was committed Fat R delivered to the She- 

rift, and before Seizure of the Goods by him; and = 

2 cher ch was of no EffeR againſt the Aſſignec 

* RN to the Bankrup 

re e over his real Eſtate, by the St, 1:31 Elix. cap. 

5 _ and 2.1 Janet 1. ch. 19. the Plaintiff there wotild be inti- 

1 as th. avoid an Exegution, by Elegit, if the Act of Bank-. 

as committed before the Liberate, and the Plaintiff 

DOT Caſe; be; accountable for the Profits inter- 
e to the BankTBptey and che Aſlignment. It uus 
farther ar argued, That by * Stat. 13 Elis à Purchaſer 

aj would be Ten 1 there ſhould be: forty Leas 

-—— alter an AQ .of, Bankruptcy and: before and 

Altbo' the Purchaſer had no Notice; for the Words or the 

eee - Statute are 7 general 4 Bankruptcy ; ;. and the Prouiſo 8 
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rances made by a Bankrupt before Bantrupten, ant bona fide, 


ſhall not be defeated. This was hard Doctrine againſt he 


Purchitſers without Notice; but ſo the LAW was: And 
there is therefore u Provo im che End ef 21 7 


42 
no Purchaſer, for a good and 2 ſhall 1 


impeacheu, unleſs the Commiſſion be ſued out within five Tears 


after the ty And here the Commiſion was fued 
but Within three Fears Wherefore they infilted; that the 


ſhould have the Reſidue of the' real and perſbnal Eſtare ; 
and that Ward ſhould not come in as a Creditor for u 
Newer lene after the Bankruptcy. 5 Bs 
197 OO OSS Wn tt 10 Serge 1” 

41 net allo Farther urgel , That the Equi 
denpdd f the tnortg * 


ferred 
fendunt's having 


no Notice of che Bankruptcy when he len 
his Mon 


ey, would therefore make no Alteration. Be 
all che Conveyarices after tis 2 fth of Derember 172 2. ate 
fraudulent for wart of à Sonſideration ; und therefore 


Ward had not the uſual Equ 


paid à Conſideration his not know "of the BatiFruptcy 
will not avail hirn. It appetirs ke wife that he Had Notice 
of Bſſen s abſconding, and being often denied te his Oredi- 
tors : And though Ward 5 be ignorant of the legal 
Conſequence; yet e a⁰i, J now excuſat, according 
to the Caſe of Lande verſus baewi, oY Vern. 136.” 
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on tbe er „it in for the Dekendant, 
That as he ad the L Aw on his fide, and equal Equity at 
leaſt with the Plaintiff, 'if not & ſu det in regard he 
paid a valuable Confideraticn bor all che Deeds after Den 's 
Bankruptcy, and beſides had n Notice of it, that the Court 
would not interpoſe to His Preftidicet And the Caſe of 


Hitchiock and Sedgwith, 2 Vet r gr was eitel, to Thew 
how far Purchaſers without Notits vers favorited in Coutts 
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Incumbrances thould-be'redettnied ;” ahd"that"the Platt = 
ry of "tlie Re. 


iſſes was 85 Intereſt ane. 
by the — to the Plulgtiff; and that the De- 


a Purchalet for a valuable 
Conſideration without Notice; and then, as he had not 
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The Releaſe of the a of R 
has obtained,; appears to he . Impoſition: For, the 
Conſideration is mentioned to be 2000 l. yet not a Fm,de. 
| appears to be paid. The Statu 
a tioned concerning Bagkrag 

legal Rights, and Courts ↄf 


lities to , pre} 
preſent Caſe, the Eq 
made over by Di 


che Aſſignment.) ; Nothing 


any other 


4. 501 
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nkruptcy; 
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therefore paſſed 
veyance: And if Bradley's Mortgage had been out of the 
Caſe, and the; laintiff would then have purch⸗ 


after an Act of and then 


T4 2 


12 


kick © but from a Perſon who had nothit 
could not come in at Law as à Creditor for this Sum of 
2000 J. Beſides, it is an Impoſition, the Money m 
having been advanced; yet if ic had been actually paid, a8 

the legal Eſtate was in Bradley, it would not have been aur * 


Beer to Hard; but the N have loſt the, Mone. 
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| 15 Equity ; As allo 2 Chan: Ca. 725.13 5,156, 156. 1 
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17 N. B. There was no Proof of a valuabie e 
but only ſome ifew ſcattering e Ward let Biſſen | 
have, At different Times. — Y Yi FOE 2 WW. 
. | * * mores * Ay 
Lord Chancellor. The felt Conſideration will be as to 
chat Part: of the Eſtate which is in Mortgage to Bradley: 
ſtion is as to that, Whether the Plaintiffs, the 


of Tyſſen,. 1 arne the Defendant 
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edemption, which Ward 


© ahem. 


'Credit 


8 yas. 
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under-Diſabi- 
ors. In the 
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that have been men. 
Na as well. as 2 Theſe 


Statutes were. founded on een Frauds of the Bank- 


rupts; and therefore intended to pu 
judice and defraud Geir: 
uity of Redemption of this Eſtate) was 


en after his — ini (chough before 


by this Con- 


chaſed of him, 
a Commiſſion had 
ſued within five Years, the Aſſignees under that Com- 
miſſion muſt have prevailed. Creditors aſter Bankruptcy 
are in the Nature of Purchaſers, and have 71 prior Equity 
Perſons : And here Ward's is; a prior Convey. 
to convey. 
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Tbe next Wy is as +6" klloſe hand wins” — 


Abe by Tyſſes' before his Bankruptcy, thole 1 51 
brances are Ges, by meine Aſſigrinents, velted in Ward. 
And here it appears 


that Ward has, after the Bankruptcy; 
and before the Dlaintif's har 8 got * Releaſe '© 55 


Equity of Redemption of thoſe Eltates'f from 2 
0 "I * a1 D . 18 
f. gs 3 A | "I 


4 By tot! d id 
Here 0 l u Shan "ahi Get is, 
Whether in a Coon of Equity it ſhall be t 
out Ward's being paid al the Money he advanced? bo 
the Rule be the ſame here as at Law upon Conſtruction of 
Statutes ; yet where an Act is to be carried into Execution 
here, there are certain Rules to be obſerved which will bind 
equally in caſe of an Act of Parliament, as of the Com- 
mon Law. One of thoſe Rules is, That a Purchaſer for 
a valuable Conſideration, without Notice having as good 
Title to Equity, as any other Perſon, this Court will never 
take any Advantage from him; and conſequently, will not 
grant a Diſcovery againſt. him of the only Equity. he has te 
defend himſelf by ; 7 if he ſhould be ohliged to diſ- 
cover, the other Party would immediately take Advantage 
of. And there certainly may be Caſes where a Purchaſer 
for a valuable Conſideration, without Notice of an A& of 
Bankruptcy, ſhall not be obliged ! in this Cqurt to diſcover 
any Thing (whether Incumbrances that he has got in, or 
any other Thing) but all Advantages ſhall be left him to 
defend himſelf. Suppoſe two Purchaſers without Notice, 
and the ſecond by chance gets hold of an old Term; he - 
ſhall defend himſelf thereby againſt the firſt, who ſull is 
as much a Purchaſer for a valuable Conlidexation, as him- 
ſelf. * 1 do not therefore 8 2 Purchaſer, for a valuable 
G without Notice of the Bankruptcy, to be 
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3 — 3 are bound fo take Notice; but an Act of an gen 
may be ſo ſecret as to be impoſſible to be known: 


and a Com- 


=ifonifed. therefore I think that Ward having the legal Eſtate in 
hall by that be protected ſo much as he really a 
lo paid af He Ban 
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had Iſſue two Sons, William and Peter, and four r Mee, 
Daughters; ; and in his Life-time gave his two in in 1 
Sons, in order to ſettle” them in the Warld, 1500k ; apiece; "25, ad then 


for which he took two ſeveral Receipts, each in the fol- F 2 


lowing Words: Received of my Father William Prince tbe 1 
ef 500 l. which I do hereby. acknowledge to be on Ao C be coin 
un and in Furt of at be has given, or ſhall in or by bis n, D. 
* WfWillg ive unto me bis Son. 

makes his Will in the following Words , 4nd whereas I tim «4 


ime. after the Teſtator a ks 


bave heretofore paid to, given or aduditerd with my: Children <* =» — 
1300 1 a piece. 
into my 


me 


us, 


William, Elizabeth, and Sarah, the Sum of 
Now ] do hereby, in like ! Manwer, give and be 
three other Children, Peter, Mary, and Anne, the the: ſeberal Money LA 
Sums of 15001. 77 and then gives the e Y hel gen 


amongſt all his Children 1 e em rt 
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"De Term. 2 th. 1734 


The * of Londoy 13 led on all Sides; the 
"Queſtion was, Whether Peter ſhould have a new Sum of 
1500 l. upon the latter Words of the Will? orewhether 
he ſhould not be in the ſame Caſe with William; they both 
being equally advanced by the Father, and — 8 
only a vated de Peta. 116 Toe * 
2 SID { $4 8 . 
Mr. Sl Le inte, fl che given to * 
©  , Father could not controul the expreſs Gif 2 the Father 
bY ſubſequent ; and the: Father's,otnittibg Peter in the Men. 
tion of the Advancement; ſhould be plainly intended a Dif. 

ference between 'them ; the Receipt given by both, and 


the Caſe of both being; the ſave. A1NVUA2 ml 


But the Led a decreed, the 1 50⁰ L op by 
Peter in his Father's Life- time, 7 be a Satisfaction for what 
the Father gave him by his Will; and that he ſhould not 
have nn 1500 U. ee 
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"FF. wp nee verſus Walker... 
| | {4 
R. Walker, upon Ki Matriags,” ſartled bis Elte upon 
himſelf for Life, Remainder to his Wife, Remainder 
a 15 1 th o Truſtees for a Term of Three hundred Years, Ret 
1. 70 Truſt of the Te 
— a Sum was declared. to be for the raiſing uch Sum and Sums Gf 4 
certain; for Money for the Portion and Portions and Maintenance of | 
Maineerance, all and every Child and Children of that Marriage (other 
Children in than an eldeſt Son) in ſuch Manner and at ſuch Time, and 
_ = ow under ſuch Limitations as he the ſaid Mr. Walker ſhould aps 
fuch Limita- point by bis laſt Will; on by Deed, under Hand and Seal, atteſted 
tal appoint. by three credible Witneſſes, f as ſuch Sum or Sums do not in 
younger Chi 3! the Whole amount to above 2000 l. if but one younger Child, or 
10 W og by. 20001. if more than one; and ſo as all the Sums for ſuch NPs g 


king Notice denance do not in the Whole amount to above 120 1. per Ann. 
that the Reſt * 


The Father ; 


were provided - _ 4 - | © .. WW of 
for by their "_"_— 
Grandfather) he appoints the whole Sum to one. This i is not a EN Purſuance of his Power. 1 7 
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Aud for want of ſuch Appoi intment, then in Truſt 0 ” 
ſuch Portion or Portions equ . be divided amongſt all 


his younger Children, Share and Share a-like; to be d 
them apap; ar the Age of Tweteyes zone, or e 
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{The Feſtitor bad Abbes you anger Children and by ik 
will duly executed, reciting chat his two Daughters Were 
amply provided for by their Grandfather, he appoints the 
whole Sum of 2000 L to his ſecond Son Thimas" Walker. 
And the Queſtion was, Whether this Appointment of the 
Whole to one was-a good HGH wk Hiade' rarer 
to his Power? ? Wu 
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to be not a good Appointment; and now Coming on to be 
heard before the Lord Changellor, 03/1903 THEY | 


Brit; uo 1 A © Li 113 
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Mr. n — Ke Agen this Appointment to 
be good; and ſaid, That a Difference was to be made 
where ſuch Powers are to be executed by à Stranger, and 
where by the Father himſelf, who is a proper Judge of the 
Merit of each Child ; and conſequently that the Court 
will not interpoſe to ſet aſide this Diſtribution, confidering 
the particular Circumſtances of this Caſe; where, by the 
Words of the Power, he was not bound to raiſe he whole 
Sum of 2000 1. but might (if he had 1 not have 
raiſed the tenth Part of that 1 


7 


The Father in this Caſe had a Le or elſe the pro- 
viding how this Sum ſhould be divided, in caſe 1 no Appoint- 
ment was made by him, would have been vain and idle: 
And if it was not neceſſary for him by the Words, 10 


divide it equally, this Appointment" made by him muſt be 


good. It is in Proof here that the other Children were 


provided for by their Grandfather, and took good Eſtates 


from him. Indeed where certain Directions are given, 
that ſuch and ſuch Sums ſhall be given to each Child, there 
nothing is left either to the Dilcretion of the Party or of 


. the 


"in Curia: . eee = 


"This Caſe was twariaceths Ralls whers * 1 Was Gi 
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ö 5 * — But Where this Court urt has relieved againſt 
the Execution of Power n in their 
Creation, it has not been for Inequality only, but for ſome 
other Piece of Injuſtice or Hardſhip. In the Caſe of Wall 
verſus Thorborn, : Vern. 355, 414- Relief was given, be- 
cauſe there was no Reaſon that one Daughter ſhould be 
7 upon in à different Light from the others, the ha- 
ving no particular Proviſion: But even in that Qaſe the 

zurt ſaid, that the Circumſtances muſt be very ſtrong to 
2 away the Power Which the Wife had by the expreſs 
Words. And in that Caſe another is cited of Smeetman 
verſus Wolaſton, where Relief was denied. In that of Tho- 
mas and Thomas, 2 Vern. 5 1 3. it is ſaid, That this Court 
will relieve againſt an unreaſonable, but not an unequal 
Diſtribution upon a ſpecial or particular Power; which 
was the Caſe. of Liſter verſus. Robinſon, Mich. 17 3 2. where 
a Man gave a Power to his Wife, to deviſe ſuch a Sum to 
and amongſt his Child and Children, and in ſuch Manner 
and Proportion to each Child as ſhe ſhould think fit; there 
were two Children, and the Elder being provided fon: the 
Mother appointed the Whole to the, Younger : Upon 
which Appointment a Bill was brought here for an unequal 
Diſtribution; but was diſmiſſed. So in that of Auſtin 
verſus Auſtin (heard by the preſent Lord Chancellor) March 
2, 1733. where the Words of the Truſt were, That if 
Robert Auſtin the Father dies without leaving by Fane his 
Wife a Son, and other Iſſue then living, then and in ſuch 
Caſe to raiſe a Sum not exceeding 1500 1. as ſoon as may 
be, to and for the ſole Benefit and Advantage of ſuch 
Child or Children (other than the eldeſt Son of that Mar- 
riage) in ſuch Proportion, Manner and Form, in all Re- 
ſpects, as the ſaid Robert ſhould, for ſuch Purpole, by his 
laſt Will in Writing, direct and appoint-; and in Default 
of ſuch Appointment, then to and for the ſole Benefit of 
ſuch Child, if but one; but if more (other than the Eld- 
eſt) equally and in equal Parts and Manner, to all In- 
tents and Purpoſes. Robert, by his Will, directs the 1 500 J. 
to be raiſed ; and gives 450 J. to his Son Robert, 10 50 l. 
to Fane, and nothing to Edward, who, had an Eſtate of 4 
or 
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COTE * 


or 500 l. per Ann. given him by another; and 3 
into this Court for a Share of the 1500 J. his Bill was diſ- 
miſſed: The Power being diſcretionary, and nothing hard 
in the Execution of it. The Caſes before mentioned: will 
govern this; for, here the Manner, the Time, the Limi- 
tation, are all reſerved to him by the Power, whereby he 
might have given it to one ſooner, to the other later; to 
the one ahſolutely, to the other under a Limitation; in 
which Caſe there would have been an Inequality as well as 
in the preſent one. Indeed in Auſtin's Caſe, there are not the 
Words in ſuch Proportion; but there are Words tantamount: 
And theſe Powers being reſerved to Parents, in order to 
keep their Children in due Obedience, are highly xeaſonable, 
that Parents may have a Power of Diſtribution according 
to the Merit or Circumſtance of each particular Child. 


| Mr. Pauncefort, and Mr. Faa- 
kerley argued on the other Side againſt the Validity of this 
Appointment; and though they admitted, that perhaps 
where Powers were General or Diſcretionary, this Court 
would not intermeddle; yet they inſiſted, that here the 
Power was particular, and conſequently muſt be ſtrictly 
purſued: The Argument of this Power being executed by 
the Father himſelf will not alter the Caſe; for, by the 
Words it is clear that a Proviſion was intended for every 
Child, and all the Children are become Purchaſers of ſome 
Proviſion under this Power; the Words being for all and 
every of them; and conſequently, though the Father be a 
better Judge than a Stranger, yet being diſabled by the 
Words from excluding any of them, this Court will take 
Care that he, as well as any other, ſhall follow the Rules 
of Reaſon and Juſtice. N 5797 wet bore Ok, 4: 


Mr. Solicitor General, 


o 


The diſcretionary Power lodg'd in the Father by this 
Power, is firſt to be conſidered with Relation to the eldeſt 
Son, whole Circumſtances perhaps might not to be able to 
bear ſo great a Charge as 2000 I. or 3000 1. and therefore 
the Father has a Power to charge the Eſtate with ſuch a 
Sum as he ſhould think his Son's Eſtate could bear, pro- 


vided 
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vided it did not exceed 2000 1. if but one younger Child, 
or 30001. if more. It muſt next be conſider d with Relation 
to the younger Children; and there three Things are left 
to his Diſcretion; viz; 1. The Time, Manner, and the Limi- 
tation; the Time, whether it ſhould be payable at the Day 
of Marriage, or at any other Time? 2. The Manner, which 
muſt be underſtood the Manner of raiſing, and not of diftri- 
buting the Sum; this Conſtruftion agreeing with the Word- 
ing of the Power in every Clauſe, and the ſubſequent Pro- 
viſions making it clear; eſpecially that which relates to Ad- 
vancement by the Father in his Life- time. 3. Ihe Limi- 
tations Which he had Power of making, but ſtill for the 
Childrens Benefit; for, one might marry imprudently, or 
be guilty of ſome other Piece of Folly, which might make 
it neceſſary for the Father to limit the Share of ſuch Child 
in ſuch a Manner as might be effectual and advantageous to 
that Child. And his having à Diſcretion in theſe Caſes, 
cannot give it him in the other reſpect of giving the Whole 
to one, and nothing to the two others; ſuch Diſcretion 
being neither given nor intended to be given to him by the 
Words of 'this Power : Nor will the two Childrens being 
provided for by the Grandfather alter the Caſe ; the Intent 
of the Parties being to raiſe a Portion for each by the Truſt. 
And it would be very unreaſonable that a Child becoming 
by Accident, able to do for himſelf by the Bounty of ſame 
of his Friends, ſhould thereby loſe the Right he has of be- 
ing provided for by his Father. The Caſe of Wall verſus 
Thurborn, 1 Vern. 355, 414. is an expreſs Authority, And 
in the Caſes / of Thomas verſus Thomas, 2 Vern. 513. and 
Liſter and Robinſon, there was an expreſs Power of giving 
it to one of the Children; and ſo not like this. So in that 
of Auſtin and Auſtin, the Power was much more general, and 
"OY diſcretionary : But here is an unreaſonable Exclu- 
ſion of two of the Children, who have but a ſmall Proviſion, 
no way adequate to what their Brother takes under this Will. 


Lord Chancellor. There are two Queſtions : The firſt, 
Whether the Power be purſued ? The ſecond, Whether it 
be executed in a reaſonable Manner? As to the firſt, I 

| | | think 
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the Manner of raiſin there 
ing ſeveral Methods mentioned ip the Power; Which was 


what other Manner he thought proper; and if he makes 
no Appointment, then he fixes it upon the expreſs Words, 
to he equally divided between the Children ; and the Time thalt 
it ſhall be paid. Now, after all this, How can this partial! 
Appointment be called an Execution of his Power? And is 
not that the preſent Caſe? If then it be clear that he has 
not purſued his Power, it is needleſs to inquire Whether 
the Proviſion made by him be reaſonable or not? a void 
Appointment being as ng Appointment, and conſequently 
a Failure of the Appointtmient he 'was enabled to make by 
his Power. Where there is a defective Execution of a 
Power, Creditors or younger Children are intitled to have 
that Defect ſupplied : But where the Execttion is meerly 
void, as in the preſent Caſe, and when the Court has in- 
terpoſed in ſuch Caſes as this before us, it has always 
been where the Execution, (though perhaps within the 
Words) was attended with ſome Hardſhip of Unreaſon- 
ablenels : So that if this depended upon the Reaſonable- 
neſs or Unreaſonableneſs of the Execution, 1 ſhbuld' not 
determine the Point without ſome farther Inquiry into the 
_ Circumſtances of theſe two Daughters: Bur as 4 Power to 
all and every can never be reſtrained to one only, 1 think 
the Execution void, and fo the ſecond Point is quite out of 
the Queſtion, In the Caſes of Lifter and Robinſon, and 
Thomas and Thomas, 2 Verh. 5" 3- the Words gave à gene- 
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May 6. 


Where a Man — 


deviſes his real 
Eſtate to be 
ſold to pay 


Debts and 
_— cc 
niary 8 
cies; and ob- cc 
ject to his be 
Debts and Le- 
gacies deviſes 4 
his perſonal 
Eſtate to his CC 
Siſter ; this 
Court will not 
ſupply the @ 
Defe& of a 
Surrender of cc 
the Copyhold 
to the Uſe of 66 
the Will, if Ze 
the other E- 
Rates ſuffice c 
to pay the 
Debts. cc 


(44 
cc 
CC 
cc 
ce 


to reftrain them. So in that of Auſtin und Auſin, the F: 
ther had a Power with regard to the Nomination ig 5 
Child or Children who ſhould take; and there the Exe: 
cution was highly reaſonable, the Perſon excluded being 
provided for five Times as greatly as the other Children: 
And ſo it would hate been unreaſonable in the Court to 
reſcind what he had done upon fo jult a Ground. 
1 LS is CFE WD ee Rn Ci ene 


* Children of my late Brother James Mallabar, Which 


the ſame, I give and bequeath all the Reſt and Reſidue 
of my perlonal Eſtate unto my faid Siſter Eier Aallabarz 
whom I do hereby conſtitute and appoint, lole Executrix 
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Aallalar verſus Mallabar. 
rr eee. 
"HE Teſtator, Thomas | Mallabar, by his laft Will des 
L viſed as follows: Inprimis, I deviſe, give and be- 
queath, all and ſingular, my Melua, Lands and He- 
reditaments whatſoever, and whereſoever, in the Coun- 
ties of Norfolk, Suffolk and Cambridge, unto my Siſter - 
Eſter Mallabar, and to her Heirs and Aſſigns for ever, 
upon Truſt, that the ſame ſhall be ſold by her or them, 
for the beſt Price that can be gotten for the ſame, as 
ſoon as conveniently can be after my Deceaſe; and that 
out of the Monies ariſing therefrom, all my juſt Debts, 
of what kind ſoever, be paid; and after Payment of my 
Debts, I deviſe, out of the Remainder of the Money, 
the Sum of 5001. to my Siſter Mary Bainbrigg, and alſo 
5001. to my Siſter Girt's Children, chat ſhall be living 
at the Time of my Deceaſe, to be divided equally be- 
tween them; and alſo 500 l. to my Nephew Nicholas 
Mallabar; and alſo 500 J. to be divided amongſt the 


ſhall be living at the Time of my Deceaſe. Item, after 
my Debts and Legacies paid as aforeſaid, and ſubject to 


of this my laſt Will and. Teſtament.” 
The 
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Thet Bci 1 per ul 2 againſt SF Vt Mata ; 
ih Heir at Law of the Teſtator, to prove the Will, _ 
to have the Eſtate ſold, and the Debts and Legacies paid 
according to the Will; and charged that the Teſtator bad 
not ſurrendered all his Copybold Eſtate to the Uſe of the 
Will, but ſome Part of it only. And ſuggeſted, that the 
Teftator's whole Eſtate, real and iP included ſuch 
parts of the.Copyhbold as were not ſurrendred; and there- 
fore inſiſted, +; the Defect of the Surrender ſhould. be | 
ſupplied... The Defendant, in his Crols-Bill, inſiſted, that f. 
there was more than ſufficient (excluding the Copyholg, 

which was not ſurrendred) to pay all the Debts; and there- 
fore inſiſted, that * en Would not 99 ſupplied. 1 

Both Cauſes came to a Hearing, together: a And the Plates 
tiff in the original Bill, having, in her ſecond Anſwer. to 
the Croſs-Bill, confeſſed that the Teſtators Eſtate (exclu- 
ſive of the Copyhold not {urrendred) was more than ſuf- 
ficient ; the Lord Chancellor refuled to ſupply that Defect 
againſt the Heir; and diſmiſſed the original Bill with Coſts 
as to that Point. The Reaſon TO was; ' becauſe ſhe 
confeſſed the Matter in her ſecond Anſwer, to the Croſs- 
Bill, though ſhe had charged the contrary in her original 
Bill, and 5 diſcloſed the Truth in her firſt Anſwer to the 
Croſs- Bill, and therefore ſhould be puniſhed with Coſts. 
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Another Point aroſe at the Hearing, thou gh not inſiſted 
on in the Pleading; which was, Whether upon the Will 
there Was not a reſulting Truſt for the Heir? The Plaintiff's 
Counſel inſiſted, that here could be no reſulting Truſt for 
the Heir; firſt, becauſe the Teſtator had given. a Legacy 
of 500 l. to the Heir. Secondly, becauſe. the Teſtator 
had directed his real Eſtate to be Kad for Payment of bis 
Debts and Legacies, and had therefore conſider d it as a 
perſonal Eſtate; and after Payment of his Debts and Le- 
gacies, and ſubject to the ſame, had given all the Reſt and 
Reſidue of bis r perſonal Eſtate to his Exectitrix the Plain; 
tiff: But if it ſhould be conlirued to be a relulting Truſt 

for 


99 TY "Do Fw Paſeh: 173 


for the Heir, the Teſtators Intent e be utterly 28. 

feated: For, then the perſonal Eftate muſt be firſt applied 

in Eaſe of the real; 45 ſo the Executrix would have but 

a troubleſome Abr, without any Benefit or Conſidera- 

tion, which could never be the Teſtator's Intent: And in 

order to ſhev / clearly that was the Teſtator's 1 272 

mene apa giving parol N ee eee een 

167501 r 430 05975 

ld Chantellor. If this was Res FER and 1 1 was 4 

Libeny to follow my on Opinion, 1 ſhould be very un. 

willing to admit ſuch Evidence: But as it has been done, 

and particularly in the Caſes of Doxey' verſus Doxey, and 

- Littlebury verſus \Buckley, 2 Vern. 677. I now admit it to 

be done. Then was read the De poſition of a Witneſs, 

who gave full Evidence of the Teſtaror s Declarations, that 

the Plaintiff, - after Payment of his Debts and e 
ſhould bann all hy reſt aß his an 


5 


But he Lord Chancellor Mhitreed upon the will reſale In 
arenen, of the parol Evidence, that here was no reſult- 
ing Truſt for the Heir; and that the Executrix ſhould 
have the whole Reſidue, After the Sale of the Eſtate, both 
oo Money ariſing ” FORE Sale, and of the 1 
Eſtate. 


ss. Lechner, verſus Lady Lechmer 4 


3 Will. Rep HE hike Lewd e upon his Marriznk with 


211. 


Money upon a the Lady Elizabeth Howard, Daughter to the Earl of 


— Carliſle, and in Conſideration of 60001. Portion, covenanted 


laid out in with the Earl of Carliſle and the Lord Morpeth his Son, to 
Land in Fee, 

and ferred on lay out, within one Year after the Marriage, the ſaid Sum 
Huſband ang | | | i 250 
Wife, Re- 3 
mainder to 

their Sons in Tail Male, Remainder to the Huſband, bis Heirs and Afi Igns for « ever : A Covenant, that und 
the Money be laid out in Land, the Intereſt to be paid to the Perſons who were to have the Rents of the 
Lands when purchaſed. The Huſband purchaſed ſeveral Eſtates, but never ſettled any, and died inteſtate 
ſans Iſſue, leaving 'a conſiderable. real Eflate to deſcend to his Heir at Law. The Heir may compel the Ad- 
miniſtratrix, the Widow, to inveſt this Money in the Purchaſe of Lands; and the Lands deſcended upon him 
will not go in e of the Covenant, except as to ſuch as were purchaſed after the Covenant. 
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ef 666004.) and likewiſe the further Sum of 24000 

amounting in the Whole to 30000 J. in the Purchaſe of 
Frechold Lands in Poſſeſſion; which were to be ſettled 
upon the Lord Lechmere himſelf for Life, without Impeach- 
ment of Waſte, Remainder to Truſtees and their Heirs 
during the Life of the Lord Lechmere, to preſerve: contin» 
gent Remainders, Remainder for ſo much as would amount 
to 800 J. per Ann. to the Lady Lechmere, for her Jointure, 
Remainder of the Whole to the firſt and other Sons of the 
Marriage in Tail Male, Remainder to the Truſtees for Five 
hundred Vears, for the raiſing a Portion or Portions for che 
Daughter or Daughters of the Marriage, Remainder to the 
Lord Lechmere, his Heirs and Aſſigus for ever: But if there 
ſhould be no Daughters, that the ſaid Term was to ceaſe 
for the Benefit of the Lord Lechmere, his Heirs and Aſſigns 
for ever. And the ſaid Lord Lechmere farther covenanted, 
that until the ſaid 30000 l. ſhould be laid out in Lands as 
aforeſaid, there ſhould. be paid Intereſt for the ſame aſter 
the Rate of 5 1. per Cent. unto the Perſons intitled tothe 
Rents and Profits of the Lands-when-purchaſed, - | 


The Lord Lechmere, after| his Marriage, purchaſed ſes 
veral Eſtates in 'Fee-fimple in Poſſeſſion, but which were. 
never ſettled according to the Covenant; as alſo ſeveral 
Terms and Reyerfions; c. and in the Vear 1725. died in? 
teſtate and without Iſſue, leaving a conſiderahle teal Eſtate 
(to the Value of about 1800 l. pen Ann.) to deſcend upon 
the Plaintiff, his Nephew/ and Heir at Law. The Lady 
Lechmere took out Adminiſtration; and the Plaintiff brought 
his Bill againſt her for an Account of the Lord Lachmere 

perſonal Eſtate, and to have this Covenant carried into 
Execution (his Remainder by the Death of the Lord Lech - 
mere without Iſſue now taking Effect) ; as alſo to have 
ſome Purchaſes compleated which were leſt incompleat by 
the Lord Lechmere s Death. 288 2111 mio bx5qqs 210 


» 
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The Lady Lechmere inſiſted by her Anſwer, That the 
Plaintiff, being no way privy to any of the Conſiderations 
within this Covenant, could not compel her to lay our 
| Y | the 


—ͤ —— 


_ eder nene 


* that the Huſband 1 never be Tenant by the Cur. 


De Term. Pars, T3. 


de ges in the hurchaſe of Lands for his Benefit: But 
that if he could, the Lands which Lord Lechmere had per- 


| d to N on him, being to the Value of 1800. 


per — ought to be taken in full Satisfaction for all the 
Benefit the Plaintiff could be intitled to as Heir at Law to 

the Lord Lechmere, who deſigned theſe ſeveral Purchaſes to 
be ſettled —— to ** — e in the Covenant. 


ne 


| The Cairn was Gr 15540 at the Rolls, Ne! thats ene 
* the Heir at Law, Mr. Lechmere, upon both Points; 


un. That he was intitled to have a ſpecific Performance 


of this Covenant; and ſecondly, That the ſeveral Eſtates 
which deſcended upon him were not a: Satisfaction for this 
Covenant, or any Part of it; _ now era on to be 
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Mur. Pſy Mr. mae, Mr. Arkin; ach 1 


* 


aries for the Plaintiff, That he could not in this Caſe be 


conſidered as a meer Voluntier, but was in ſome Sort a 
Purchaſer z according to Fenkins and 'Kemiſb's Caſe; Hardy, 
395. Lev. 150, 237. But that though he ſhould be taken 
for a Voluntier, yet he muſt prevail againſt” an Admini- 
ftratrix : And this to 1erve the Intent of the Lord Lech 
mere, who by. his Covenant has faid,” That his Heirs at 
Law ſhould have an Intereſt in the Land, and in the Mo- 
ney, until the: Land be purchaſed. That the Heir was in 
Contemplation-at the Time of the Lord Lechmeres enter. 
ing into this Covenant, appears from the: Proviſion, that 
in caſe there ſhould be no Daughters, the Term of Five 
hundred Years ſhould ceaſe for the Benefit of him and his 


Heirs. That wherever à Man enters into a lawful Engage- 


ment, and is prevented by Death, or any other Accident) 
from carrying his Agreement into Execution, the Court 
will look upon it as performed. That the Strength of this 
Rule appear'd from the Caſe. of 'Seetapple verſus Binden, 
2 Vern. 5 36. where the Huſband was decreed to ſtand in 
the ſame Condition as if the Money had been actually 
laid out in Land; although no Rule of Law be clearer, 


teſy 
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8 In Curia Cancellarie, _ 83 
teſy but where he has reduc d his Wife's Eſtate into Poſ- 
ſellion during her Life. That though every Tenant in Fee 
bas his Heir in his Power, yet, if the Anceſtor does nothing 
to deveſt the natural Right which his Heir hath to ſucceed 
him, and to have a ſpeciſie Execution of his Covenant, he \ 


ſhall always prevail againſt the Executor or Adminiltraror, 


even when the Covenant was meerly voluntary; as appears 
by the Caſe of Holt verſus Holt, 2 Fern. 3 42. the Truſtees 
neglecting to compel the Lord Lechmere in his Life · time, 
to perform his Covenant, cannot prejudice either Party 
who is intitled to have it carried into Execution: For, if 
ſo, the Doctrine of this Court would be intirely over- 
turned; and Truſtees would become Judges whether and 
how far Men ſhould be bound by their Covenants: But, 


by the known Rules of this Court, Truſtees are bound to 


execute the Truſt in the Manner the Perſons that made 


the Conveyance have directed; and have no Latitude of 
Judgment left them, to diſtinguiſh whether the Conyey- 


ance be made upon a valuable Conſideration or not ? or 
whether the Perſons claiming under the Truſt be Voluntiers 
or Purchaſers? If then the Neglect of the Truſtees will 
not affect the Caſe one way or the other, the Whole muſt 
depend upon the Equity of the Heir and Adminiſtratrix. 
And taking the Heir even but as a Voluntier, yet is he 
ſuch a Voluntier as is greatly favoured. both at Law and 
in this Court; and will always appear in a more favours 
able Light than an Executor or Adminiſtrator; as appears 
from the ſeveral Caſes of Kettlely verſus Atwood, 1 Vern, 
298, 471. Knight verſus Atkins, 2 Vern, 20. Baden verſus 
Com. Pembroke, 2 Vern. 52. Lancey and Fairchild, 2/Verg. 
101. Lingen and Somray, Abr. Eg. Ca. 175. pl. 5: and 
Vernon verſus Vernon, in the Houle of Lords in 17 3 2. and 
Kentiſh verſus Newman, July 1713. Where a Feme being 
poſſeſſed of 2004. the Huſband before Marriage covenanted 
to join ſo much to her 2004. as would purchaſe 30 J. per 
Ann. to be {ſettled on them two, and the Heirs of their 
Bodies, Remainder to the Huſband in Fea; and until the 
Settlement made, the 200 J. to be taken as Part of her 
ſeparate Eſtate; and if no Settlement made during the 

| | Huſ- 
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Halband's Life, N ſhe ſurvived, then to remain to her; 
but if THe ſurvived, then to go to her Brothers and Siſters: 
The Marriage took Effect in 1688. and they bad Iſſue a 

Daughter; the Wife died in 1711. before the Huſband, no 
- Purchaſe having been made: Upon a Bill brought by the 
Daughter, ſhe had a Decree againſt the Brother and Siſter 
of her Mother, tho the Money bad not been laid out within 
the Time provided by the Articles; the Court loohing 
| n the Purchaſe as compleated. This Caſe not only . 
fully. proves the Right of the Heir, but likewiſe that he 
ſhall nor loſe that Right through any Accidents prevent» | 
ing the Execution of A0 within the Time pre- 
fixed. Here are no Creditors, no want of Aſſets, and 
conſequently no Equity, to prevail againſt the Heir. They 
farther inſiſted, That if this Covenant was to be carried 
into Execution, it could not be done partially; but being 
equally binding as to all Parties, all are equally rote 
to the Benefit of the Execution: That therefore it could 
not be confined fingly to the Purchaſe of Lands of 800, 
per Ann. for the Lady Lechmere's Jointure ; but the Whole 
muſt be carried through, and limited to the Heir in the 
Manner it would have been limited to the Lord Lechmere 
himſelf, had he been alive. The Lady Lechmere cannot 
vary the Execution of the Articles; and the Covenant be- 
ing to lay out the whole Sum of 30000 . which is an i. 
tire Covenant, cannot be reſtrained to a Covenant for Pur- 
chaſe of Lands of 800 J. per Ann. only for the Lady Lech- 
mere's Jointure. This Method would be admitting the 
Repreſentative to contradict what the Lord Lechmere him. 
ſelf has ſaid ſhould be Land, and Land for the Benefit of 
his Heir; which appears from the Proviſion, that until the 
Lands purchaſed, Intereſt at 5 J. per Cent. ſhould be paid 
to ſuch Perſons as ſhould be intitled to the Rents of theſe 
Eſtates. Many of the Cafes cited were not ſo ſtrong 3 as the 
preſent one, being founded upon voluntary Agreements; 
which nevertheleſs have been carried into Execution for the 
Benefit of the Heir againſt the Executor: And inſiſted upon 
that of Vernon verſus Vernon, as a Caſe in Point, and no 
way. diſtinguiſhable from the preſent ;- the Matter reſting 
upon 
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againſt the Wite, both in this Court and in the Houſe 
of Lords; notwithſtanding all the ſame Objections made 
there in her Behalf that can be made here for the De- 
7—B 2 SHINE nd obs 


Jo the ſecond Point they argued, that the Lord Lecbh- 
mere having not done any Thing in his Life- time to ſhew 


his Intent that theſe late Purchaſes ſhould go in Satisfaction 
of his Covenant, in Part or in the Whole, no ſuppoſed In- 
tent could prevail againſt the Heir for the Admimiſtratrix, 


ſhe not having ſo. good an Equity as he; eſpecially ſeeing 
that Suppoſitions may as well be one way as the other. 
That the Caſes of Satisfaction depend upon the particular 


Circumſtances of each Caſe, appears from the Caſes of 


Duffield verſus Smith, and Goodfellow verſus Burkett, 2 Vern. 
258, 298. and allo from the Intent of the Parties; as is 
moſt manifeſt from that of Saville verſus Saville, where the 
only Difference was between a Deſcent of Lands in Fee, 
which by the Settlement were to be a Satisfaction; and 


that which happened, of a Deſcent of Lands in, Tail of 


equal Value, of which the Daughters might, by levying a 
Fine, have made themſelves Tenants in Fee; and yet held 
there not to be a Satisfaction; becauſe the Intent was, that 
the Fee · ſimple Lands : ſhould deſcend. In the preſent 
Caſe it does not appear that the Intent was, that thoſe Fee- 
{imple Lands ſhould go in Satisfaction: For, if he had fo 
intended, he would have acquainted the Truſtees with his 
Deſign of performing ſo much of his Contract by theſe 
Purchaſes: And as no Intent appears, it is no more than if 
the Lord Lechmere had given a Bond to his Heir, and had 
then permitted theſe Lands to deſcend upon him; in 
which Caſe it cannot be pretended, that the Deſcent would 
have been a Satisfaction for the Bond, or that the Admini- 
ſtratrix could have defended herſelf againſt this Demand by 
ſuch an Argument. 80 if he had owed 1000 J. to his next 
of Kin, the diſtributive Share would never have been taken 
as à Satisfaction for the Debt. A leſs Thing cannot go in 

| — — Satiſ- 
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upon the Covenant in that Caſe as well as in this; and the 
Execution of that Covenant decreed in Fayour of the Heir 
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Satisfaction for 4 greater ; as in" Athinfon's and Webs Cie 
- 2 ery, 478. Bit an Equiyalent mioft he giver; which 
mut appear to Have been irftended as à Satisfaction. And 
in that of Paſtwood verfiis Pink, Apr. 5 it was hel, 
that a Deviſe, which was to go in Satisfacktom, mut be ef 
the ſame Nature as the Thing for which it was to he an 
Equivalent; and therefore held there that Money could 
not go in Satisfackion for Land, nor Copy fold for Free- 
Hold, &c. 9 according to theſe Rules, catt fevers] 
of thefe Purchaſes be called a Satisfaction? There are 
Terms, Reverfions, Oc. which are not only Tefs in Value: 
but from their Nature catmot be limited according to the 
Uſes intended by the Covenant, which was to purchaſe 
Freehold Lands, and Lands in Poſſeſſion ; and it is there 
fore very ſtrange to think that the Lord Lechmere ſhould 
make Purchaſes, and tend them to go in Satisfaction of 
his Covenant, which (he very well knew) could not from 
their Nature of their Value anſwer any Deſcription of 
thoſe he had agreed to purchaſe : Such *a Conſtruction 
(beſides its Abſurdity) would go in direct Contradiftion to 
the well known Maxim, that an Heir is not to be difin- 
| herited by a conſtructive, but a neceſſary Implication only. 


. Akad” ', age 
9 - 


8 2 * 
DA 
— we o 


*% % 
rn v 
a+. 
+  % 1 K. 
1 * 
N wy ad 
** x. 4 8 dy * * — 2 * — 4 fing 2 b dp N 


— 


Mr. Attorney General, Mr. Solititor General, Mr. Verney, 
and Mr. Fazakerley argued for the Defendant, That the 
Confideration, upon which this Covenant was made, ex- 
tended no farther than to the Lady Lechmere and the Chil- 
dren of the Marriage, but not at all to the Heir; who 
therefore could be looked upon but as a meer Voluntier, 
and, as ſuch, had no Claim to any Equity. That the 
naming the Heirs in the Covenant, was only to ſhew what 
ſhould become of the Land when the other Limitations 
ſhould be ſpent : And the Proviſion, that the Intereſt 
ſhould be paid to ſuch as ſhould be intitled to the Rents 
and Profits of the Eſtate, was no more than what muſt have 
been if it had not been inſerted ; and ſo fall within the 
Rules of Expreſſo eorum, c. That it was neceſſary to ex- 
plain for what Purpole the Five hundred Years Term was 
raiſed ; and to provide that in caſe of Failure of Daugh- 
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rs, it ſhould: fink in the Inheritance, in order to ena 

bay becoming legal Aſſets; which it muſt - otherwiſe have 
done. That there was a great Difference between a Limi⸗ 
tation to the Heirs of the Body, and a 
to one and his Heirs; the Heir being, in the former Caſe, 
under the immediate Contemplation of the Parties, but not 
ſo in the latter. And that this Court conſiders even à Co- 
venant but as Nudum pactum in the Caſe of Voluntiers: For, 
though it be a Court of Conſcience, yet that is only to 
aid fuch as are in Conſcience intitled to a Performance of 
the Covenant; which cannot be ſaid of a Voluntier un- 
leſs he, by ſome particular Circumſtances, takes him ſelf 
out of the 
Obligation, here are no Truſtees appointed, but the Whole 
reſts ſingly upon the Lord Lechmere's wag tie: which is 
bop. N Lien, and muſt fail whenever he himfelf 
auth intitled ta the Benefit of what was to be per- 
formed by 
nanted to be done is looked upon as done, holds only in Caſes 
where ſomew hat is veſted either in Truſtees, or {ome other 
Manner, whereupon the Covenant may be a Lien; but 
not where it is a meer perſonal Obligation, as in this Caſe, 
the Whole remaining in the Perſons own Hands. This Dif- 
ference appears from the Caſe of Lingen verſus Sowray, Abri 
Eg. Ca. 175. where there was (as appears by the decretal 
Order) an Aſſignment of Securities to Truſtees to be laid 
out in Land, and to be ſettled; rhe Truftees did not ac- 
tually receive the Securities: Bur ſometime after the Mar- 
riage the Huſband called in Part of the Money himſelf, and 
ſettled it upon the ſame Perſons as it was to have been ſet⸗ 
tled upon by the Marriage Settlement: He afterwards made 
his Will, and deviſed his perſonal Eſtate to his Wife, a- 
gainſt whom a Bill was brought by the Nephew as Heir at 
Law; and it appearing that 700 J. remained upon the 
ſame Securities a his Death as at the Time of the Sertle- 
ment, it was decreed, That the 700 }. ſhould' be looked 
upon as Land; but that the other Parc that was actually 
taken out by him ſhould not be bound. And the Court 
would not, in that Caſe, admit the Repreſentative of the 


Cove- | 


general Remamger 


general Rule. Then, as to the Nature of the 


that Obligation. The Rule that what is coves 
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Covenantor to ſay ü 
nant. The like Diſtinction in the Caſe of Chaplin verſus 

Horner, 18 March 1718. at the Rolls; and in that of CH.. 
cheſter verſus Bickerſtaff, 2 Vern. 295. it is held, that the 
Money ſhall in many Caſes be conſidered as Land, when 
bound by Articles in order to a Purchaſe made; yet whilſt 
it remains ſtill Money, it ſhall be deemed Part of the per- 
ſonal Eſtate of ſuch Perſon who might have aliened the 
Land in caſe a Purchaſe had been made. And in the Caſes. 
of the Counteſs of Marwick and Edwards, Knight verſus 
Atkins, Lancey verſus Fairchild, and Sweetapple verius Bindon, 
2 Vern. 20, 101, 536. the. Sums were appropriated, and 
ſtanding out in Truſtees Hands; and ſo not like this Caſe. 
And in that of Kyight verſus Arkins, the Plaintiff was both 
Heir and Executor; as appears in 2 Chan: Rep. 400. Indeed 
the Cale of Vernon and Vernon, in the Houſe of Lords, 
1732. reſted upon a bare Covenant; but there was an 


expreſs Proviſion that the Brother ſhould have the Benefit 


of the Covenant, there being an expreſs Eſtate limited 
to him, upon which he might have had a Remedy againſt 
Mr. Vernon himſelf in his Life- time: But it cannot be pre- 
tended that the Plaintiff could in this Caſe have had any 
Remedy againſt the Lord Lechmere in his Life- time; Lord 
Lechmere could have limited the Remainder to any other 
of his Relations, in Bar of his Heir at Law. In the Caſe 
of Cann and Cann, 1 Vern. 480. the Court refuſed compelling 
the Executrix to lay out the Money in a Purchaſe of Lands 
whereof the Huſband would, by the Articles, have been 
Tenant in Tail. The Objection, that the Covenant was 
intire, and conſequently could not be partially executed, 
was endeavoured to be anſwered, by ſay ing, that the Lady 
Lechmere did not come here to have the Covenant carried 
into Execution; but was ready to waive all the Pretenſions 
ſhe had under this Covenant, unleſs the Court: ſhould 
think the Heir intitled to have it carried into Execution: 
And concluded this Point by ſaying, The Heir was as 


much a Stranger to this Covenant as the natural Daughter 
was held to be to the Covenant for farther Aſſurance in 
Foreſaker's and Robinſon's Caſe, Abr. Eq. Ca. 123. and that 
= | EY the 
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the Lord Lechmere having lired ſeveral - Vears * _—_— 


entring into this Covenant, and having never carried it 
into Execution ; this Jong Surceaſing was to be taken as a 
Change in his Intention; and e the Heir not 
intitled no a Performances Res 35S Kell Sat - 2hr5 

As to the eons point 3 Yor That if * 7 
was intitled to have a ſpecific. Performance of this Cove- 
nant, the Deſcent of Lands to the Value of above 30000. 
which he took. from the Lord Lechmere, mult be looked 
upon as a Satisfaction. That where-ever a Thing is to be 
done either upon a Condition, or within a Time certain, 


17 if a Recompence can be made which agrees in Sub- 


nce, though perhaps not in every formal Circumſtance, 


ſuch a Recompence ſhall be good, and ſhall go in Sariafac: 


tion of the Thing covenanted to be done. In the Caſe of 
Wilcox and Wilcox, 2'Vern. 558, the Deſcent of Lands of 
the ſame Value was held a Satisfaction; though in that 
Caſe the Son was a Purchaſer; which the Heir is not in 
the preſent Caſe; and in that of Blandy verſus Widmore, 


2 Vern. 709. the Huſband having covenanted to leave his 


Wife 620, at his Death, and dying inteſtate, whereupon 
her diſtributive Share came to 1000 J. this was held to be 
a Satisfaction; and in Caſes of Portions, they are held to 
be ſatisfied either by a Deviſe, or where given by Will, are 
likewiſe held to be ſatisfied by a Gift in the Party's Life- 
time, though the Will does not take Effect till his Death. 


Lord Chancellor. The firſt Queſtion is, Whether the 
Plaintiff, the Heir at Law to the Lord Lechmere, be intitled 
to a ſpecific Performance of this Covenant ? It has been 
conſidered by the Plaintiff's Counſel as an Agreement of 
the Lord Lechmere, and an Intent in him to lay out this 


whole Sum of 30000 L in Lands at all Events; on the 


other hand, the Defendant's Counſel have inſiſted, that 
the Deſign went no farther than the providing for the 
Lady Lechmere, and the Iſſue of the Marria The In- 
tent ſeems to me to be, that the 3000C l. Rows, at all 


Events, be laid out in Land; the — whereof was to 
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be ſecured' to the Iſue of the Marriage, ho in this Cafe. 
mauſt have taken as Purchaſers: But as to'the Remamider 
in Fee, I do not think chat the looking upon the Lord 
Lechmere either as a Purchaſer of it or not, will vary che 
Caſe; ſince, had the Covenant been ſilent, che Remamitler 
muſt haye returned to the Perſon from whom the Eftate 
moved: And I think it quite the ſame whether he is con- 
fidered as a Purchaſer or as a Voluntier ; the Diſpute not 
being between the Heir and a third Perſon, but between 
the two Repreſentatives of the Lord Lechmere, the one of Hs 
real, the other of his perſonal Eſtate; the Heir's being 
but a Voluntier in regard to his Anceſtor, will not exclude 
him from the Aid of this Court. But, though the Qug- 
ſtion is between two Voluntiers, the Court will determine 
which way the Right is, and t OE We muſt 

18 


therefore fee whether the 30000 7. is upon this Covenant, 
to be looked upon as real or perſonal Eftate?? 
44 | ent . 4 * i \ I; a 445 
It ſeems to be allowed on both Sides, That had the My: 


ney been depoſited in Truſtees Hands, it muſt haye been 
looked upon as a real Eftate, and the Heir intitled to the 
Benefit of it. This 1 fay, ſeems to be granted; and no 
Authority againſt it, but what has been collected from the 
Caſe of Chicheſter verſus Bickerſtaff, 2 Vern. 295. It is pro- 
bable that in that Caſe the Court went upon fome Reaſon 
which induced it to think that Sir John Chicheſter looked 
upon the Money as perſonal Eſtate ; for, otherwiſe the Au- 
thority of that Caſe is not to be maintained; being con- 
trary to all the former Reſolutions, and to a late one in 
the Houſe of Lords, by which I am bound, vis, That of 
the Counteſs of Warwick verſus Edwards, where the Money 
was decreed to go as Land, though to a collateral Heir, 
who was not within the Conſiderations of the Settlement: 
So that it is now a ſettled Point, that where the Securities 
are appropriated, the Money ſhall go as Land, not only to 
the Iſſue of the Marriage, but likewiſe to a collateral Heir 
or general Remainder-man ; unleſs there appears ſome 
Variation in the Parties Intent. And indeed it is very rea- 
ſonable that it ſhould be ſo; for, otherwiſe the Neglect of 


Truſtees, 
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Agreements and Gontracts enter d 3hto upon the 

moſt valuable Coriſideratiors. But it has been objected, that 
this Caſe differs from all thoſe; for; that the Money was 
never depuſited, but retnained in the Lord Leabmere's own 
Hands; and that be only vas the Debtor. S0 now the 
Queſtion is, Whether this will make any Difference? An 
Heir can no more be hookefl upon a a Creditor agaiaſt his 
Anceſtor, than he can be looked upon 25 a Purchater under 
him; be takes with the ſeveral Burdens that his Anceſtor 
lays upon him. And as, on the one hand, the Lord Lech. 
mere bound himſelf, by his Corrnant, to lay out this Sum 
of 300004 in Land; he, on che other, acquired a Niꝑlit 
to an Eſtate for Life, and to a Remainder in Fee; which 


by only de- 


his Death are now {erered, and the Remainder only de 
ſcends upon the Heir. If. à Man articles for a Purchaſe, 
and binds himſelf, his Heirs, Executors and Adminiſtrators, 
he may as well be called, in tliat Caſe, both Covenantor 
and Covenantee, as in the preſent one; but yet the Heir is 
intitled to have the Purchaſe compleated, and may compel 
the Executor to do it; becauſe their Rights are different; 
as appears from the Caſe of Holt verſus Holt, 2 Vern. 32. 
And where-ever a Man's Deſign appears to turn his per- 
ſonal Eſtate into Land, this gives his Heir an Advantage 
which this Court will never take from him. 
Caſes cited warrant this preſent Diſtinction that is endea- 
voured at; and in Reafon, I am ſure, there is nothing to 
warrant it; the Intent and Agreement of the Parties being 
the fame in both Cafes; which, if effectual in one Cale, 
I cannot: ſee why it ſhould not be ſo in the other. The 
only Cafe, from which any thing like this Diſtinction can 
be collected, is that of Kingſton and Sowray 3 but I am no 
ways ſatisfied that that Caſe was reſolved: upon that Nea- 
{on : For in that Caſe, the Huſband had alter'd the Truſt, 
and the Limitations of it. Beſides, in that Cafe no body 
had any Intereſt in it but he and his Wife; and the Court, 
as appears by the Decree, laid great Streſs upon the 
Change of his Intent, appearing by changing the Truſt: 
But here no Change appearing, the Intent remains as it 
Was 


None of the 
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wass at the Time of the Covenant enter d i into; and con- 

8 ſeequently a very wide Difference between the two Caſes. 
In the Caſe: of Chaplin verſus Horner, the Huſband alone 
was to have the Benefit of the Articles; and therefore not 

at all like the preſent Caſe. 1 therefote. Think that this 

Caſe falls within the common known Rule, That Honey 

articled to be laid out in Land is to be looked upon as Land. 

The Lord Lechmere was bound at the Time of his Death 

to lay out this Money in Land; by which be gained a 

Riphe to ari Eftate for Life, with der in Fee; and 

the Eſtate for Life being determined by the Death, the 

Right which he had to the Remainder deſcends upon his 

Heir; and as it comes by his Death, nothing that has been 
done by the Lady Lechmere, either as to the Waiver of her 

Toindare, or any Thing elſe, can alter or t =_ ks 

Indeed to ſuppoſe i it would be abſurd.” 8 


The Caſes upon cariefaBtion! are ere lacing Debrot 
and Creditor; and the Heir is no Crediror, but only ſtands 
in his Anceſtor's Place. One Rule of Satisfaction is, that 
it depends upon the Intent of the Party; and that Which 

way ſoever the Intent is, that way it muſt be taken. But 
this is to be underſtood with ſome Reſtrictions ; as, that 
the Thing intended for a Satisfaction be of the ſain Kind, 
or a greater Thing in Satisfaction of a leſſer: For, if other- 
wiſe, this Court will compel a Man to be juſt before he is 
generous ; and ſo will decree both. But Tha Queſtions 
are no way material in this Caſe, which turns intirely u 
my Lord Lechmere's Intent at the Time of theſe Purchaſes 
made. Thoſe made before the Covenant can never have 
Ut been deſigned to go in Performance of the ſubſequent Co- 
| venant, his Intent being clear, that the whole Sum of 
'*Þ 300001. ſhould be laid out from the Time of the Cove- 
nant. Then there are Terms, with Covenants to purchaſe 
the Fee; but Terms are not deſcendible to the Heir, and ſo 
by | no Satisfaction. The like of Reverſions; eſpecially ſeeing 
1 the Lives did not fall in during the Lord Lechmere's own - 
% Life. But as to the Purchaſes of Lands in Fee-ſimple in 


Poſſeſſion, it is to be conſidered, that there was no Obliga 
tion 


- 
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tion upon the Lord Lechmere to lay Out the whole Sum ad ' 
one Time. Now: here are Lands in Poſſeſſion, Lands of 
Inheritance, purchaſed; which though not purchaſed with 
the Privity of Truſtees, yet it was natural ſor the Lord 
Lechmere to ſuppoſe that the Truſtees would not diſſenr 
from thoſe Purchaſes, being entirely reaſonable; the De- 
ſign of inſerting Truſtees being not to prevent proper, but 
improper Purchaſes: And though they were not pur- 
chaſed within the Year, yet no body ſuffer d by it; and ſo 
this Circumſtance cannot vary the Intent of the Party in a 
Court of Equity. The Intent was, that as ſoon as the 
Whole was laid out, it ſhould be ſettled together; and not 
to make half a Score Settlements. In the Caſe. of Milcoæ 
and Milcox, 2 Vern. 5 58. the Covenant was not perfected; 
nothing done towards it ſtrictly, but ſome Steps taken by 
the Anceſtor which ſeemed to be intended that way: And 
it is as reaſonable to ſuppoſe theſe Purchaſes to have been 
intended to ſatisfy this Coyenant in the preſent Caſe, as 
it was to ſuppoſe it ſo in that. And ſo varied the Decree 
as to this Point only, viz; as to the Fee · ſimple Lands in 


* - 


| Poſſcſhon purchaſed lince the Covenant. 


1 1 1141 


den een , oi © 

Y a private A& of Parliament, 13 Mill. 3. intituled, Naser p. 

— An Act for enabling Stephen Jermyn to make Prouiſſon 395% 2.1 
for bis younger Children, and for the Advancement of bis eldeſt dren, and one 
Son, it was enacted, That the Sum of 37.504, remainin _— 4 


in the Chamber of London, and the Intereſt thereof, ſhould fel, bs — 


39 | . * | have no 
be veſted in Truſtees named in the Act, upon Truſt that B 


they ſhould, by and with the Conſent of the ſaid Stephen Money was, 
Fermyn, the Father, in his Life: time, by any Writing un- La ens. 
der his Hand, teſtified, in the Preſence of two or more 133 
Witneſſes, diſpoſe of the ſaid Sum unto and amongſt Ste- mong 4. . 
pben Fermyn the Son, Martha and Catharine Fermyn (Daugh- wing them) 
ters of Stephen Jermyñ the Father) and the Survivors n 


Survivor of them, and ſuch other Child and Children as comes Eldefl; 
1 pointment in 
Favour. 


De Term: el r= 


the ſaid Sepber Jermn the Father ſhould hereafter: have; | 
mn ſuch Manner, Proportion and Proportions, and'ari {ſuch 
Time and Times as the ſaid: Srephers Jormyw the-Father, by 
Eis laſt Will in Writing, or other Deed under his Hand ave 
Seal, teſtified by two or more Witneſſes, ſhould limir and 
appoint; and in Default of ſuch App t, or for ſo 
much of the {aid 37 501 — 96/16 mould 
be made, then unto, and amonęſt ſuch and 110 many of 
the faid Stephow Jer nen the Son, Ma#tha' atid' Catherine, and 
the Survivors and Survivor of them, ard fuch other Child 
and Children as the ſaid Stephen Fermyn the Farher Roald 
hereafter have, and ſhould not be 1 for our of an 
Part of the 37501. Share arid Share alike'; and im 4 
any of them died before Pwenty-one, er Marriage, Aue 
his ot their Share to go to-the Survivor or RIO” 


= +: 


| 1 the Time of this AA Wale, "OO — Had 970 
Children; Joh his eldeſt Son, Stephen his ſecond Son; 
Mary, Marthu, and Catherine ;/ Mary was provided" for” be- 
fore the Act palſec, u her Marriage, and fo recited in 
the Act; John died ſoon' afrer the Act paſſed; under Age 
and without Iſſue, in his Father's Life- time; whereupon 
Stephen the ſecond Son became intitled to the Proviſion 
made for the eldeſt Son; Martha, upon her Marriage, had 
1050. appointed to be paid her by the Father, in full of 
her Share of the ſaid 3750. and Catherine mairied the 
Defendant Fellows, and died after having attained her Age 
of Twenty - one, (no Part of the 37 50 1 having been ap- 
pointed to her) and left ſeveral Children; after her Death, 
upon the 23d of June 1720. Stephin Far ermyn the Father, 
by Deed duly executed, directed the Pruftees to pay che 
remaining 2700 J. to his Son Stephen Jermyn, his Executbrs 
and Adminiſtrators, and died ſoon after; then died Heh,s 
the Son, leaving Ile the Plaintiff, who claimed under this 
Appomtment ale to his Farher : The Defendant inſiſted, 
that ben ecoming eldeſt Son. by his Brother lb 
became inticled to the Ptovifion made for tlie eldeſt 
Son; and ceufing to be a younger Child, became thereby” 
| incapable of taking by Force of the mas. and fo 
4 
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bs being - diſabled, and Martha baving deen fully provided 
for out — the 3750 l. — belonged / to 

him as Adminiſtrator of his late Wife; it being a Part not 
appointed according to the Direction oſ che A4. The Que+ 
ſton was, Whether khis to Stephen: 22 
the Son, being eldeſt Som at the Time of the Appointm 
made, was a e ene —_— the Meaning f 
| this AQ? - CITE 10 1 F Nw yy #95 


E 38f19 bu 1 50 ER 16 on 
e 


2 10 LEN = os 01 this A8 
that the Legiſlatute intended d 


provide! for Stephen, Martha 
and — and for any other younger Children which! 
Stephen Jermyn the Father ſhould haue ʒ and without doubt 
Stephen. was at that Pime conſider'd as a -ydunger Child. 
The Father, purſuant to his Power, made an Apptunt- 
ment to Martha * Huſband of 1050 l which was! 
accepted by them in full of Marthas Share; ſo that ſnie is 
quite out of the Caſe. And the only Queſtion is, Whe»: 
ther the Appointment to the Son of the remaining 
2700 f be a good Appointment 7 And the Intent of the 
Act has been much relied on; and it has been compared 
to Marriage Settle ments, when [younger Children are o 
called in - Oppoſaiben to him who! takes the Eſtate; al. 
though that, in the ſtrictly ' Senſe,” the ſecond} 
born can never be called the-Eldeft The Caſe of , 
wick verſus Doleman, 2 Vern. 3 28. was much ſtronger. 8 
there he was younger Son at the Time of the A 
ment made, and yet it was brought back again ſevei 
after. That Caſe aroſe upon a Settlement ; this — 
upon an AC of Parliament, in which the Intent ſhall pre- 
vail againſt the very Words; but then that Intent muſt be 
plain and clear: Now Stephen is indeed called a younger 
Child in the Preamble ; but when the Power of Appoint- 
ment is given, it is not to appoint amongſt the younger 
Children generally, but to Stephens, Martha, and Catherine. 
And 1t is obſervable, that the Power might have been exe- 
cuted, Part at one Time, and Part at another, by one or 
more Deeds, or by his laſt Will: Nor was there an 
| * veſted until an Appointment made, but all was un- 
certain 
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the Survivor or Survivoys; and if 


tion of the Power; ſo that unleſs Sepber 


29 until he appointed. And the Tenne had in in 
view that there might be 4 Death in the Father's Life. 
reaſon of the Words Survivor an Shrotoors, 
out of the Queſtion, no body is to be con- 
ſider d but Catherine and Stephen; Catherine died long before 
the Appointment, and conſequently none in Being at that 
Time but Stephen And I think it would be very hard to 
take it from him in Favour of an Adminiſtrator, Who has 
no other Right than ſhe had; and that is none at all, ſhe 
dying before the Execution bf the Power, which was am- 


bulatory until the Fathers Death. 80 that this Caſe dif- 
2 greatly from that of Chadwick verſus Doleman, where 


the Queſtion. was between the eldeft Son, become ſo by 


his Brother's Death, and the other younger Children; all 


which had as good: a Right as Sir Thomas Doleman himſelf 
Beſides, the Power in the preſent Caſe is to appoint it to 
Stephen be incapable of 
taking, there is no body left to take; for, Mary was fully 
provided for before the Act; Martha had cw of 1050. 
in full for her Share, and Catherine died before the Eixeen- 
ben can take, the 

pointment muſt: be meerly void. And then it will come 
to this, that Stephen is the only Perſon left who can take. 
Indeed he was à younger Child at the Time of the Act 
made; but Circumſtances are ſince altered, there being no 
body ll but he: Whereas: in Chadwick verſus — | 
there were younger Children capable of taking at the 


r as well as Sir Thomas Doleman himſelf. 
- -And fo * che Appointment to be good. 


Term. 8. Trinitatis 
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. Bellamy verſus Burrou. 1 


by Letters Patent 4 G. 1. intitled to the Office Clerk of the 
of King's Coroner and Attorney in the King's Bench, ©; Ve 


in the King's 


to hold by himſelf or his ſufficient Deputy, 3 his Bench, in 
— = the Death of Simon Harcourt. and William Bor- fs an — 


alſo an Eſtate 
Mr. Harcourt died in the Year 19 24; and the ↄth c z. l 


cures B. to 


| Fer * in the ſame Year, Borarigge ſurrendered to r 


Crown; whereupon Mr. Bellamy enter d upon and enjoy d ne for bm 


the R About this Time Mr. Bellamy, being deſirous . 
to have another Life in the Office, obtained new Letters 1 
Patent May 14, 1724. granting the Office to Mr. Burrow declare a 
(who was his near Relation) to hold by himſelf or Deputy, — Po 


during his Life, after Mr. Bellamy's . Mr. Bellamy — 
acquainting the Defendant, that he had inſerted bis Name die in Debe, 
in a Warrant from the King for a Grant of the Office, AM 
wrote a Note in the following Words, viz. May 8, 1724. 4 pak 


(Which was the Day before the Surrender by Bordrigge, mn Note was 
and ſome Days before the Date of the Letters Patent) falficient De. 


; t f 
Cc „ Whereas __ 6 


* 


1 line: Mr, Bellamy (che Plaintiff 8 Father ) was, , Feder of 
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80 eee. Mr. Bel has caiafed my Name to * inſerted 


e in a Warrant from the King for a Grant of his Majeſty's 


©. Coroner and Attorney in B. R. in order for the Paſſing of 


*« a Grant thereof, I do 0.Pr 725 at his Requeſt, to exe. 
* cute in due Form any tion of Truſt, with proper 
« and uſual — that ſhall be reaſonable; — 


© my Name is uſed in Txuſt for the {aid Mr. Pally, hi 
eyes end ier. 


This Note was then ſign od by Mr. Burrow 5 Def 


£39 


* 


1 * 
« 4 
* 


dant, and delivereq by A to Mr, Bellamy; no other 


Declaration of Truſt was ever executed by the Defendant: 
But in February 1732. Mr. Strutt, being employ'd in Mr, 


Bellamys Ken reegived- Orders from him to draw his 
_ ; and having received Inſtructions from him for that 


ſe, (but none particularly concerning the Crown-Ofo 


a and 8 from his general Inſtructions, that 


Mr. Bellamy intended to deviſe his Patent- Office, and the 


Profits thereof, in the ſame Manner as he had directed all 


his other Effate real and perfonal to be deviſed, inſerted in 
the Draught which he pre We the following Clauſe, . 
And as to the Office commonly called the Crown-Office, wherevf | 
F am Patentee, detorminalis upon my Life, and the L 
—— Byrrow, Pfq; F give the faid Patent, and all racks 
ariſing therefrom, ts 8 3 their Bxecutors- and At- 
miniftrators in Truſs, to and diſpoſ, poſs of the Profits avifing 


therefrom in the Purchaſe = Lands, 10 be ſettled to the Hes 
Koa above-mentioned ; aud it is po Fo that my Bxeouiors do 


nat give up my Right 10 appoint Claris generally 16 att in the 
ing Aﬀfdavits; 


but 10 have Recourſe to all lawful Means in the confirming my 
Right in the Jaid Office, aud to the Profits arifing therefrom, 
c. And it is my Will, +hat the ſaid Burrow do att in the ſuid 
Office as Maſter thereof, for the oy of my Son, or yt» 
a Deputy, as he ſhall think pro Mr. Syrum attending 


Mr. Bellamy ſoon after with the Draught of the Will, at the 
reading rg this Clauſe, Mr. Bellamy 


2 


Was greatly Carp 12 d, 
he had given no ſuch Inſtructions; and KreQed 


the Clauſe to be left out of the Ingroſſment of his Will, it 
being 


* 


. . PR * 2 naman 


1 
8 3 . —— WIE. 7 ay 


2222 
k * * 


wa — e 


- 
* 


— 2 A 
* 


4 
FI F200 IT OS - 
'. \ 
UTAH Met. 


* 
* 


Ta Mr. Burrow | might infure the: Crownr Office for whe Pit 


' Tear, ar until be ſhould abtain a furmhor Gnamg and uf In 


 #he ſame Office himſalf, ar point 4 Deputy, as he fhould think 


1. and 2 Day or two after he order d chis Clauſe to 


out of his Will, which accordingly was done, and 


his Wall 25 | 

ment of his Debts and Legacies, deviſed. his perſunal Eſtade 
to his Executors, in Truſt, to inveſt. the ſame, together 
with other Monies ariſing 
the Purchaſe of Land, to the Uſe of che Plaintiff (his 
only Child) and the. Hears Male of his Body, Remainder 
to his two Siſters far Life, Remainder to the Defendant 
Burrow in Tail Male, and made the Defendant ons of his 
Executors. The Teſtator ſoon after died, leavimg a great 
Load of Debts, far exceeding his real and perſonal Ellace. 
The Queſtion was, Whether Mr. Burrow was (upon this 
whole Caſe) to be looked upon but as a Truſtee, or whes 
ther he ſhould hold the Office in his own Right ? 


| The Caſe yas firſt heard: at the Roll, where the Plain- 
tiff's Bill was diſmiſſed, and the Office derreed to Mr. 
Burrow in his own Right, upon the following Reaſons : 


Maſter of the Rall. The Ability of any Perſon, to 
whom a Patent is granted for the Execution of an Office 
relating to the Adminiſtration of Juſtice, is the Foundation 
upon which the Patent paſſes; as appears from Winter's 
Caſe, Dy. 150. . which was a Grant of this very Office; 
and from the Lord Hobart's Opinion in the Caſe of Glover 
verſus Biſhop of Litchfield, Hob. 143. and if it afterwards 
appears, that the Perſon to whom ſuch Grant is made is 
unſkilful, and unable to execute it, ſuch Grant is void; as 
it was held by all che Judges in Winter's Caſe: The Reaſon 
is, chat an Office ralating to the Adminiſtration of 


* 
* * 


highly 


exacated by him; whereby he, after Pay- 


from the Sale of ſome Lands, in 
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m. F Trin. 1735. 
bighly concerns the Public; and is hot conſider d as the 
= private Property of the Perſon enjoying it, independently 
il beth of his Skill and Integrity in the Diſcharge of his Duty; 
mw | and therefore Grants of this Kind being made upon this 

Foundation, if there is any Truſt to be declared by the 
Perſon to whom ſuch Office is granted; the Crown ought 
to be privy to it; and the Ability and Integrity of the 
N | ' Perſon, for whoſe Benefit it is, ſhould be known, and ap- 
„ proved. Nor do I think that a private Dealing between 
. two Perſons concerning a public Office (eſpecially the 
1 Crown- Office, the due Execution of which ſo greatly con- 

| cerns the Public) ought, for the Reaſons before-mention'd, 
to receive any Countenance in a Court of Equity: And there 
cannot, in this Caſe, be the leaſt Pretence to determine it as 
a Truſt between the Crown and the Nominee ; ſince the 
"Crown is no way privy to any Truft declared or intended 
between the Parties. Perhaps indeed; it might be too hard 
to ſay, that all Truſts of Offices of this Kind, which are 
held by Patent, are void; and therefore the Nature of this 

Office, the Circumſtance under which the Truſt is declared, 
and the Ability of the Perſon for whoſe Benefit it is decla- 
red to execute it himſelf, or appoint a proper Deputy, are 

to be taken into Conſideration, and will in ſome Meaſure 
govern the Opinion of the Court. But ſtill, whatever 
may be the Circumſtances of any Caſe relating to an Office 
that concerns the Adminiftration of Juſtice, I ſhall always 
be very careful how I ſever the Profits from the Duty of 
it; the Reaſon of which is founded in the Relation of 

Things: ſince, without the Obſervance of this, the Dignity 
cannot be ſupported, nor the Attendance recompenſed, 
which are neceſſary for the due Execution of it; by which 

Means the Public will ſuffer the more, in order to increaſe 

the Gain of a private Perſon. + "2 9 
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The Objections to Mr. Burrow's enjoying the Office in 
his own Right are, Firſt, That he has given a Memorat- 
dum, which in a Court of Equity will amount to a Decla- 
ration of Truſt, Secondly, That ſubſequent to this, and 
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eren ſhortly. after the Teſtator's Death, he declared, that 
his Name was uſed in the Patent only in Truſt for Mr. 
Bellamy, or to that Effect. Thirdly, That the Teſtator died 
inſolvent * and therefore the Grant to Mr oF Burrow ought 
to be declared a Truſt for the Benefit, of his Creditors, . 


Jo ſupport the firſt Objection, it has been ſaid, That 
although the Declaration was but imperfect and executory, 
and imported in Strictneſs a farther AQ, which was never 
demanded by Mr. Bellamy, and conſequently never done 
by Mr. Burrow ;. yet that Part of it, relating to the Execus, 
tion of a farther Deed, makes it unneceſlary ; ſince the 
Words are, I do promiſe at his Requeſt, in dus Form to execute. 
any Declaration of Truſt, with proper and uſual Covenants, de- 
claring my Name is uſed in Truſt for him; from whence it 
was collected, that the Words is uſed in Truſt were, an im- 
mediate Declaration, and in Strictneſs took Place when the 
Paper was ſigned: But I don't think that any Streſs can be 
laid on this Part of the Memorandum ; ſince the Words 7s 
uſed in Truſs do manifeſtly. refer to a future, and cannot 
be therefore conſtrued into a preſent Declaration; nor will 


: 
4 1 


any Court ſtrain or torture Words to make them import 
what is evidently contrary to their plain Meaning. Beſides, 
the Limitation in Mr. Bellamy's Will in Favour of Mr. Bur- 
row does, prima. facie, prove that he intended to provide 
for him; and from Mr, Strutt's Evidence it is plain that he ; 
declined, at two ſeveral Times, aſcertaining the Truſt, or 
explaining himſelf concerning the Crown-Office. From all 
which it ſeems plain to me, that the Memorandum ſigned 
by Mr. Burrow was only taken to make ſuch Uſe of it as, | 
from the future Behaviour of Mr. Burrow, Mr. Bellamy 
might think proper with regard to this Office; and not as 
an actual Declaration of Truſt: And Mr. Bellamy's Con- 
duct at laſt does pretty clearly explain what his Meaning 
was at the firſt, As to the ſecond Objection, Mr. Burrow 
might poſſibly declare that he looked upon himſelf as a 
Truſtee for Mr. Bellamy, knowing that he had executed that 
Memorandum. But this only ſhews what Mr. Burrow's Sen- 
een wem eoiio/Los. | 


2 — oo . wv 11 wy ne oy n nA” 8 
; . 2 2 1 


- 
7 a — ö — (K UP FLY > 
| « © . / h £ 
— * ö © a * * I - "1 ft & 5 7 1 g 
D an Loni w WITS 0 1 
7 KY 1 p * 
7 2 | = « * ; „ 
— ——ů he-26 7% Ln r dates * , con, ek Mon mote 
= 


ä _— an — * . ; 
—_ " : X 43 T 71 „ 
ks 1 s . 2 1 4 f F £3 c 
. „ = : * 4 4 2 4 y 
timents ich rae pre ent Cafe 
F ole: 148 | 
, h SS 


8 5" ufo 2 


a 


l 
Ci * 


2 3 Jo w _ 8 A = — . + - 2 of * = 1 _ 8 . 3 - 2 Ag 
3 T 4 » La - - + n %" C a 
* WT r r re | — * | IR 
— — — = of 's * —é— A * by 2 ll "4 % - by A 
0 222 F: — — i ; * hs ——— * 5 
bt <a — — — — — — 2 — — — — —— — — —— — 2 — 2 — * — _ * — — >." + alt * 
p , - - a | — It 2 — : E — 2 2 r 1 x 

— — - - S —— — . > —— — — a _— 2 - — — —_ _ — * — 2 _ — — - — be = — — — e > — : - 

e . x - > > = , - ” > "EA A = _— - 2 Cab ond 7 * 2 ca as n 2 P 5 ; $53 
— —ů — 
2 


4 
. . Tz 
"Su == Yip 
— * 
= - 2 
— — — - / 
- 2 -— LF -—= — 
2 „ 22 = * * 
— — we z 


* p — = . - 
CET " 4 - * Wes 2 - „ w Sy -24 N i . a7 - - — — \VD-- wi a4 a — 33 =” » hy - - 
Foam tics . ut %> +23 Y a” — — hs — = 5 — 
r r . 3: OLE RY —— . ²˙:ꝛm ˙ wo ED I ENS — IO _— 
* * 
_ — - * 


e 
S 
. 
A 
= 
* 

8 
— 
— 
Od 
E 
8 
2. 
wy 
0 
my 
— 
8 : 
4 l 58 


pert IE 


4 Mr. Attorney General, Mr. Solicitor General, Mr. Chute, 
= on and Mr. Daval argued for the Defendant, that there was a 
1 plain Intention of Kindneſs appearing by the Will, from 
1 Mr. Bellamy to the Defendant; and that ſuch Intentions 
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0 have always, in Conſtruction of Truſts of this Kind, had 
= a great Weight with the Court. That Mr. Belamy's In- 
9 tent, at the Time of the Grant obtained, ſeems uncertaing 
i. and to be aſcertain'd afterwards by his future Choice. That 
_- the Wording of the Note given by the Defendant, ſhewed 
clearly that it was not intended as a preſent Declaration 
of Truſt: But only to ſecure à future Declaration upon 
Mr. Bellamys Requeſt, in caſe the Defendant, who was. 
then very young, ſhould not behave to his Satisfaction. 
Here was no Demand ever made, nor the leaſt Pretence of 
Misbehaviour in the Defendant, And had Mr. Bellamy in- 
tended. the Profits of this Office as an. additional Eſtate, he 
would ſurely have ſaid ſomewhat of it in his Will, wheres, 
in he is very particular in the Diſpoſition of all his Eſtate, 
both real and perſonal: Nor can he be ſaid to have forgot 
— a | Mr. 
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Mr. Burrow, having limited ſeveral Eftares to him in Re- 
mainder, and made him Executor of his Will. That When 
the Perſon who drew his Will had officivafly Toferted' 4 
Clauſe, whereby this was declared to be # Traft, He blamed 
him, and ordered that, before the Will was engroſfed, this 
Clauſe ſhould be left out, aud nothing of it to be menti- 
oned, which was a ſtrong Preſumption that he intended irt 
ſolely for the Defendant's Benefit: Ie being very ftrarge 
to ſuppoſe that, had he intended him to be but à bare 
Truſtee, he ſhould make no Proviſton for him, but make 
him execute the Office without any Conſideration at all. 
That tho! the Intent Remed fo ſtrongly with the Defen- 
dant, it was alſo worthy the Conſideration of tie Court, 
whether ſuch, an Office, ſo highly concerning the Adthi 
niſtration of Juſtice, could be granted in Truſt, the Publick 
being very much concerned in the Execution of it? and as 
ic muſt, by Law, be granted to a Perſon who is fit and ex- 
pert, otherwiſe the Grat is void, Whether it was not pro- 
per and reaſonuble that the Officer ſhould have the Profits 
to his own: Uſe? That the Office of Marſhal was held in 
Sir George Reynolds Caſe, 9 co. 9 5. not to be grantable 
for Years, for many Reaſons which will weigh as ſtrorig 
againſt. Dealings of this Nature; particularly that which 
ſays, that in Offices concerning the Adminiſtration) of Juſtice 
the Truſt which the Law repoſes in the Officer is indivi- 
dual and perſonal 3 and that the Law will not repoſe Con- 
fidence in Matters relating to the Adminiſttation of Ju- 
ſtice in Perſons unknown. And thar this being the Caſe of 
Creditors who were likely to remain unfatisfied, could 
not vary the Nature of this Office, which was no mote” 
liable to become legal Aſſets than an Office in Fee, or 4 
Stewardſhip of a Manor granted for Life, could be deemed 
ſo upon Judgment obtained againſt the Anceſtor, either iti 
the Hands of the Heir in the firſt Caſe, or againſt the 
Grantee himſelf in the ſecond Cafe. Dyer 7. b. is an ex- 
preſs Authority that Offices of Truſt are not Aſſets; for, 
here the Queſtion was, Whether the Profits of the Phila- 
ers Office could be taken in Execation? and held they 
could not: For, Execution can only be of ſuch Things as 
are 
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are — or aſſigna ble; which an Office of 8 is 
not, it being a — 4 Truſt that cannot be and, 
This Reſolution likewiſe ſhews how careful the Law is in 
not ſevering the Profits of an Office from the Duty of it. 
And in the great Caſe of the Earl of Oxford, Sir William 70. 
127. it is held by . Dodderidge, that no Uſe can be of an 
Office at Common Law. There never was an Inſtance of 
a Truſt of ſuch an Office being carried into Execution in 
this Court. That of a Maſter of this Court was never yet 
attempted to be granted upon a Truſt; nor if it had, is it 
likely that ſuch a Truſt would be countenanced here; and 
yet the Office now in Queſtion is of as great Confidence | 


in the Court of King's Bench, as that of a Maſter is in this 


Court. Nor can the Court of King's Bench, in caſe this 
ſhould be conſtrued to be a Truſt, get at the Ceſtui que Truſt: 
to make him anſwerable in caſe of any Miſdemeanor; the 
Perſon executing the Office being the only one that they 
can take Notice of. In Sir George Reynolds's Cale, 9 Co. 97. b. 
it is ſaid, That this very Office of Clerk of the Crown, 
and other Offices of other Courts relating to the Admini» 
ſtration of Juſtice, are to be granted in the ſame Manner as 
they always have been granted: For, that otherwiſe good 


_ Clerks will be deterred from: applying themſelves to Know- 


ledge, if ſuch Offices ſhould become ſaleable or transfer- 
— from one to the other for Lucre: And upon that alſo 
would ariſe Corruption in the Office, and Extortion from 
the Subject. If therefore this Office is neither legal Aſſets, 
nor able to be taken in Execution, becauſe not 15 gnable, 
according to Dyer 7. b. nor ſaleable, nor grantable — Mo- 
ney, by Stat. 5, 6 E. 6. cap. 16. then the Profits of it cannot 
be accounted for upon a Truſt; the latter being as much 
within the Statute as the former : For, there is but little 
Difference whether I convey my Office for a preſent Sum 
of Money, or upon Condition that the Grantee ſhall pay 
the Profits of it to me; and all corrupt Bargains relating 
to the Sale of Offices being void by the Statute, if ſuch a 
Proceeding as this was to meet with any Countenance, that 
good and wholeſome Law might be intirely eluded: 80 that 
taking the Memorandum to be even a preſent Declaration 1 
Tru 
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quent Vibe Office mu be deereed to the Defendant, to hold 
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and enjoy, it, in bis own Right, dilcharged from any Truſt, 
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the other hand, That Mr. Burrow was a meer Truſtee ;; and 


_— 


annexed, to.a;Thing which is neither grantable nor extendi 
ble. But if this ſhould be conffrued to come, within the 
Statue 5,©& 6 E. 6. cab. b. then not only the Declaration of 
Truſt would be void, but, likewiſe the Grant. itſelf to te 
Pefendant. But this Office might well be granted in Truſt | 
notwithſtanding the raue; for, that only apoids corrupt 
Agreements between the Grantor and Grantee of an Office ; 
and cannot be conſtrued. to extend to ſuch as come in No- 
mination only to execute the Office, without having any 
thing to do with the Profits of it, but only to ſuch as are 
chemſelyes the beneficial Officers. Here is no corrupt 
Agreement between the Grantor and Grantee; but a 
Grant of this Office obtained at the ſole Charge of Mr. 
Bellamy, and no Conſiderdtion at all moving from the De- 


Aden . Payment af his Debts, thig Court 
will carry ſuch; a Truſt 0 
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was in the Caſe of Powell verſus Drake, ; May 10, 1731. 
Drake having a Grant of the 
Ee | Office 
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"Office of 2 85 apher of the oi af Common Reh, 
EiRtion- of ! he 7 Creditors © and fo it was afterwards for 


Hg rant for 


the Names of Benner aid Champion, who had declared" the 
Truſt to be for the Benefit of Mr. Date, he deviſed it för 


Tayment of his Debts and Legacies, and decreed, upon the 
Maſter's Repbrt, That the Office ſhould be Fold for Satiſ- 


370047 118 Arguments, that the Priffits of the Office are 
not to be emi from the Execution of it, ar not wars 
tirited'by te the Cuſes cited. Sir George Reynolds's Cal 


was adi «tw ty ooh pon Fnconvetiency that might en 
Cars; as if the Grarteę dent by 


inteſtate, there Would be none to execute it unitil” Adm 
nitration. granteck; which' perhaps migdt not be for i Jon 
Time. "Kid" indeed "i hat Doctrine was to prevail," 
would overthrow all the Benefir which, the Law” gives to 
che Grantee of at! Office, whoſe Grant is to hold it by hin 


ſelf or ſufficient Deputy: Which Words are fo . 
and ſtrong, that in Tung and Fiepler's' Caſe, Crb. Car. 35. 


a Grant of the Office + Regiſter to att Infant of io 
Years-of Aye,” to be neo by him or his Deputy, . 


held good; fr that he mig i 2 fufficie Depur 
which if fie did not, or if the Deputy milbehaved, it is , 
Forfeitute of the Offices: And there a Difference, is take 
between ſuch | a Grant, and where the Grant is to the In- 
fant alone. Nor can any thing be inferred from' the Caſes 
cited in Hyer 7, 150. but that the Publick is oi 
that the Offi 3 tha relate to the Adminiſtration of Joſtic 
be” exectited- by Ly roper Perſons; Which does not at a 
prethude' the! Grantee from making A Deputy: För, the 
Office being executed by a ſufficient Perſon, the Weal pub- 
lic is ſatisfied,” In the Caſe of Calliford arid Cv Amell, Salk, 
488. 4 Difference was taken between a Bond for the Pay- 
ment of à Sum in Groſs for ati Office, atd a Bond fo 
accounting” for Part of che Profits as his Deputy; hich 
comes pretty near our Cafe. And that the Law will, in 
ſome Cafes! allow the Profits of an Office to be "fevabl | 


from rhe Execution of it, appears from the common Cale. 
of bes ogg of the Profits of a Benefice for Fayment of 


Debes 
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Debts, where the -Benefite (whe the Gute of Souls) isa 
much an Oſſice as hat now. 1 Queſtion. to gibs! SAT 
on ei Stat 36d : 60 eta 10 7611.0 4h ed ert 
Jau Chantribr. The tink: :Quelkion 4%; Whether. Mr. 
Biyrom is to beclookdd} upon but a8 h Truſſss ien Mu- Bel 
. held chis: Offtee in his 
own: Right diſchargetlo from ay: Triſt.? At mauſt be coir 
dn sende Pime ef this Grant Mx. Halanm [was 
himſelf in the Office for he -9whob Het an allo for tht 
Life of-dnother-whot ſurrend ret. in whole Stead, a Gram 
was 'obtdinetl to Mr. Burrow: for] his; Life ; ppen winch be 
gives ſuch a Paper as L think amνss to Declatat ion 
Truſt: At⸗bas beer ſaidithat chis tocgifuture A 
and was not intendeil as a pteſant Declaration; but I cant 
not think ſo: It ſcema to be quite proper fora Deslaratien 
in preſert. (There ĩs:an xpreſs Protniſe, which would-not 
pethapscha vt been {diftrong;1if at chat, Time this Grant had 
been üchihlly paſted aud perfelted a hut ix was: not ſa at 
this Time : And therefore; the T runfactiam vs ſuffii ent 
238 Things foed. Nr can L think it xiglit 0 admit 
Mi. Srrutt's Bvidence to ouſt a/ Cohſtiuctien which apt 
pears rot the Nature of the Tanſactiott itſelf. The: In- 
tent mult; be collected from the Merds uf the Nęte, and 
from the Circumſtances; appearing at the Tame of the Nate 
given. The not aentioling any thitig of it in his Wall 
might: be to leave the Defendant at Liberty to execute this 
Office either by himſalf or Deputyg ot ſor many other 
Neaſopa, as well as thoſe that are iuſiſted on. And by the 
Inſtructions given to Strutt, he had order A chi Execytors 
to inſure this Office for 2000 J. So that if theſe Inſtrue- 
tions: Were: ddniitted: to eig any thing, bey would ra- 
ther weigh againſt the Deſefidant than dn bis Fan. 
Man bad at amiT ec 10 C ME 00 20 f 011A 
The. next Qneſtion is, Whether by La these can be 2 
Truſt of this Office, if this Caſe be within the Statute of 
5 & 6 Ed. 6? I ſhould do Mr. Burrow but little Service in 
decreeing for him, if it be within the Statute. In that Caſe 
the Whole is void, and the Office vacant; the Statute diſ- 
abling the Party buying, as well as ſelling: So that 3 
| wou 
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"aw a us further perhaps chan the Defendant defires, 
The Deſign of the Mater was to reſtrain=corrupe Agree. 
ments between the Grantor and Grantee; but here is no 
eh Thing; this being a gratuitous Grant from the Crown 
s Office, p64. ary Conſideration at all, either 
Mt Mr! Bellamy or Mr. Brom; here is a bate-Noming. 
tion of Mr Burrom to act, but nothing at all to bring it 
within the Kare, for want - 4 * Agreement 
between the 'Truſtes and the Ceft Indeed the 
Reaſon: of the Thing ſpeaks A 8 ——— 
is to have h Part of the aac to his own Uſe, bub bare 
ly his Name made Uſe of, What Inducement caivthe have 
to give a Sum of . for an Offibe, the Profits of Which 
he is to be: no way” benefired' by ? The Caſes that have 
been cited for the Haha do not come up to the pre. 
ſent Caſe; for, here can be no Want: of — 
a proper Offiter; he being Officer till, though:nor-ro' his - 
own Uſe: 80 chat this differs widely from the Reaſons-in 
Sir George Reynolds's Caſe and the other Caſes. As I am 
therefore perſwaded that here was a Truſt intended;'T think 
it ought to be carried into Execution. It has been 'objetted 
by the Defendant's Counſel; that it was micerly! executory; 
but I da not think it more ſo t than! any other Truſt; every 
Truſt is, in ſome Sort, for, they all relate to 
ſome future Act to be done; and this does no more: And 
whatever may hereafter happen in caſe a Deputy be made, 
and that he miſbehave, the Loſs miiſt be born by the Truſt 
Eſtate; and conſequently no W 4 Mr. — who 
18 but os nominal men ARG 07 1978 or ric 
3111 i. 17 Fi if Wy £1131 | 
Ahl i reveeſed the Dunes; bar wy that: hat he 
Account ſettled; the Maſter ſhould make a very liberal 
Allowance to Mr. Burrow for the Time he had —_ 


darts the n _ allo for 0 n, to come. 
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Gifford verſus Manley, „ weed 
A. 8 


Be. Arbe previous to the Miki of t Gifford 8 
dated the 2 0th of September 1717. the Sum of 400 ll dr ene 


was veſted in two Truſtees, Buckingham and Jones, to. be of them is to 
put out at Intereſt ;- the Intereſt to be paid to the Huſband cer 57 te 
and Wife during their Lives, and the Life of the Survivor one, un. 
of them; and after their Deaths, then to ſuch Children of nope Truſt, 


ves A 


the Marriage as ſhould be appointed by the Survivor, and Wing under 


in ſuch Share and Proportion as ſhould be appointed; _——_ 


and it was farther agreed, that neither of the Truſtees n 


ſhould be anſwerable for the Act of the other. The 400 J. received no 


was paid to Buckingham only, who, gave a Receipt for it, never placed 
and, by Writing nds his Hand and Seal, dated October 1, ou and d, 
1717. declared, That Jones, the other Truſtee, had re- this Writing is 
ceived no Part of the 400 J. but that he had received the ad gad . 

Whole. Buckingham des inteſtate, having never placed gin the Ex 
out the 400 J. according to the Truſt, but having kept and the | 
it in his Hands till his Death. The Queſtion was, Whe- not being 
ther this was to be looked upon as a Simple Contract Debt u. en = 
only, or whether as a Specialty Debt, * under Hand 


and Seal ? 


The Maſter of the Rolls had decreed it a Specialty Debt, 
to affect the Executor only, but not the Heir, he not 
being bound, nor the Declaration under Hand and Seal 
extending to him; ; and that the Plaintiffs ſhould ſtand in 
the room of ſuch other Creditors as had been ſatisfied out 
of the pings Eſtate, in caſe of Wenn | 


It was now inſiſted on, that an PRE ER tho 
without the Words Teneri & firmiter obligari, if under 
Hand and Seal, will create a Specialty Debt, becauſe under 


Hand and Seal. And to prove it were cited Dy. 20. 4. 


Ro. 4b. 597. Bro. Dette 187. Cro. "I 544. 
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5 Lord Chancellor: This without Doubt is to be conſider- 
ed as a Specialty Debt; there being no other Definition of 


ſuch a Debt but that it is under Seal: The Caſes which 
have been cited prove it. There was one tried at York, I 


before the Lord Macclesfield, where a Man had given a 
Note to a Woman upon a Condition not proper to be 


mentioned, in the following Manner, vis. Borrowed: and 


received from ——— 100 l. which J promiſe never to pay, and 
he directed the Jury to find for the Plaintiff, . | 


Here is a Contract that the Truſtees ſhall lay out this | 
4001. and that one ſhall not be anſwerable for the ther; 
and as Bugkinghany has, by a Paper under Hand and Seal, | 
acknowledged that he received that Eſtate, he is become 


anſwerable for the Whole: And not having, laid it out 
as he was bound to do, he has broke his Covenant. I have 
po Doubt but that this is a Specialty Debt: For, though 
Breaches of Truſt are indeed in ſome Caſes conſidered but 
as Simple Contract Debts; yet here it muſt be otherwiſe, 
by Reaſon of the expreſs Acknowledgment under Hand 
and Seal, that he alone has received the whole Money, 


o 


and had received it as Truſtee. for the particular Purpoſes 


mentioned. 


And fo affirmed the Decree. - 


1 T2 Hatton verſus Nichol. 


deviſes, as to 


all his worldh And as to the worldly Eſtate, with which it hath 


7%: Tetaor MIR. Nichol: made bis Will in, the, following Words: | 
} Dis Pleaſed, God in his abundant, Goodneſs to blefs-me, 1 


pris oi, © give, devile. and dilpoſe thereaf as followerh,:: Tmprinis 
2 La 3 will that the Charges, of NY Funeral, and all Debts 
his real Ee which. Mall be owing. by me at the Time of my Death 
he in 5 be juſtly paid and ſatisfied; eſpecially that due to my 
Truſt for his . | | " poor 


Wife for Life, . | 
Remainder to his Sops ſucceſſively in Tail Male; and gives ſeveral Legacies. The real Eſtate is chargeable 
with the Debts in the perſonal do not ſuffice. , * open 
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poor Carriers, which I will ſhall be diſcharged out of 
« the firſt Money of mine that ſhall be received, of which 

_ « ] deſire particular Care may be taken; and I will that 
“all my Debts be diſcharged within one Vear after m) 
4 Deceaſc, or ſo ſoon after as can poſſibly be performed. 
And then deviſes his real Eſtate to Truſtees, in Truſt for 
his Wife for the Term of 99 Years, if the ſo long live, and 
after ber Death in Truſt for his Mother for 99 Vears, Re- 
mainder to his firſt and other Sons in Tail Male, and gives 
away ſeveral ſpecific and pecuniary Legacies: The Queſtion 
was, Whether his real Eſtate was, by theſe Words, charge- 
able with the Payment of his Debts in the Caſe of a Defi- 
ciency of the perſonal Eſflate. Frere 


Mr. Solicitor General argued it to be a plain Charge upon 
the real, as well as the perſonal Eſtate z which appeared 
from the Proviſion, that they ſhould be paid within one 
Year : And cited the Cafe of the Earl of Warrington verſus © 
Leigh, where the real Eſtate was held to be chargeable, tho 

the Words were not ſo ſtrong as in the preſent Cafe. 


Lord Chancellor. The Debts are well charged upon the 
real Eſtate, in cafe of a Deficiency of the perforial Eftate: 
Let an Account be taken of the Feſtator's Debts; and: alfo 

of his perſonal Eſtate, not ſpecifically deviſed; which is firſt 
to be applied as far as it will go. PEAT 


Proof verſus Hines... 


TIE Phintiff being intivled, in Righr-of bis Wifey to 1 pew um, 
”- ſome Part of the late Sir Thomas Coleby's Eftare; and i» ont 

| being a very mean illiterate Perſon, and: in very poor: Cir Eftate, gives 
cumſtances, applied to the Defendant (a Brazier by Trade) ger 30 dt 

and his Wife, to aſſiſt him in making out his Pedigree, Money, to the 


efendant, a a 


and getting fuch Proofs are were: neceſſauy to the making Peron who 
25 Rt O aſſiſted him 
5 | out wich wal 
: ay ag Flar is th Affair: The Defendant's Wife had alſd intermeddled with her Huſband's Knowledge 
= N the Bond was obtained by. preſſing the Plaintiff for Payment oft What was expended, 
21 vantage of his Inſolvency. The Bönd decreed to ſland only as a Security for what was ad- 
raved, and Intereſt; and the Defendant left at Liberty to bring his Quantum meruit for Pains, c. 
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112 De Term. J Trin. 1735. 
out his Title to this Eſtate; the Defendant telling bim, 
That ſuch Things could not be done without Money; and 
he anſwering, That he had none, nor did not know where 
to raiſe any without the Defendant's Aſſiſtance, idefired 
him to advance it, and he would repay him: The De. 
fendant accordingly laid out ſeveral Sums; and the Defen- 
dant's Wife imploy'd Perſons to ſearch Regiſters, Oc. for 
the Plaintiff ;/ pending the Suit, the Defendant's Wife often 
declared, that the thought herſelf and her Huſband intitled 
A to a good Gratuity for their Trouble and Aſſiſtance of the 
42 Plaintiff; but was reſolved not to truſt to the Plaintiff's 
Generoſity, but to bind him as faſt as Pen and Ink could 
bind him. The Plaintiff coming ſome time after to the 
Defendant's Wife, deſired her to continue her and her Huf- 
band's Care for his Affairs; ſhe thereupon preſſed him very 4 
much for the Payment of what Money had been laid ont 
by them; whereupon he offer'd to give a Bond for 100 © 
payable-to the Defendant-in a Year, for what Services they 
had already done, and for ſuch Care as they would here- 
after take of his Affairs; to which the Defendant's Wie 
replied, he might take what Time he pleaſed for Payment 
of the Bond, but preſſed him very hard for Repayment. of 
what had been laid out by her Huſband and her: The 
Plaintiff gave her his Bond for 10001. for the Uſe of the 
Defendant her Huſband after the Recovery of ſome Part 
of the Eſtate by the Plaintiff; this Bond was put in Suit, 
and now the Plaintiff brought his Bill to have it ſet aſide 
as unduly and unconſcionably obtained, by taking Advans .- ? 
tage of the Diſtreſs he was then under. I 


It was in Proof in the Cauſe, That at the Time he gave 
this Bond he was in the meaneſt Circumſtances, being te- 
duced ſo low as to live upon what broken Scraps: of Meat 
he could get from Taverns and ſuch Places. ets? 


Mir. Verney, Mr. Fazakerley, and Mr. Mills argued: for the 
Plaintiff, That he appearing to be illiterate, and in ſuch 
mean indigent Circumſtances, muſt naturally be ſuppoſed 
in the Defendant's Power ; and that the Neceſlity of his 

| | ee Circum- 
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young Heirs, Marriage - Brocage Bonds, though given quite 


voluntarily, and often too chearfully , are let alide in this 


Court upon the Reaſon that the Party is not a free Agent, 
and that the free Operation of the Mind, which is neceſ- 
 fary to give Validity to every Act, is wanting. This ap- 
pears from the Caſe of Curwen verſus Millner, June 19, 
1731. and from 2 Vern. 14, 27, 121. and the Cale of 
Twiſleton and Griffith, heard before the Lord Cowper 1716. 
Theſe Caſes indeed were upon Contracts; where it may 


be ſaid nothing was, intended by way of Gratuity : But 


there are Caſes where Bonds meerly voluntary, and not 
founded upon Contracts, have been fo aſide as being un- 
conſcionable. 1 Vern. 413. 1 Salk. 158. 2 Venn. 652, 
764. In moſt of theſe Caſes there was a Hazard run by 
the Defendant, the, whole Money muſt have been loſt upon 
a Contingency ; but here the Defendant runs no Hazard, 
nor can he have any other Loſs than that of his Advice. 
The Caſe of Boſanquett verſus Daſhwood, Nov. 11, 1734. 


is another very ſtrong Authority, that where Advantage IS Arte 38. 


taken of either Party's Circumſtances and Neceſſities, this 
Court will relieve. Nor will the Conſideration's moving 


partly from the Wife, vary the Caſe ; for, her declaring 


that ſhe' would not truſt the Plaintiff's Generoſity, but 
would, bind him as faſt as Pen and Ink could bind him, 


+ 


and the Huſband's afterwards accepting the Bond, makes 


it to be his own Act ab initio. . 
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Condit ond ; but yet upon Application made by 
the Obligor would not ſer it aſide. That this Cale was very 


1 without any other 
Cuuſe for ſetting aſide any 
have entered into through his 


14 


mite a Fellner ok — OP 
Here the paſt Services done to the Plaintiff by the Be = 
tives upon Which the Plaintiff gave this Bond: And none 


of rhe Caſes cited will warrant the ſetting aſide a Bond 
meerly voluntary as this 1s. The Plaintiff cannot be fad 
to be other than à free Agent, only becauſe he had a great 
Mind to recover the Part of the Eſtate which he appre- 


 herided to be his Due ; which was the only Influence he was 
under at the Time he enter d into this Bond, The Cale 


of Boſanquet verſus Daſhwood (though one of the Reaſons 
for the Decree was the unfair, Advantage that one Party 
| had taken of the other's Neceſſity) was very different from 
this ; for, though the Statute 5. not go ſo far as to 
make the Party receiving the uſurious Intereſt liable to fer 
fund, yet having prohibited the taking beyond ſuch a Sum, 
and avoided the Cottcaft, the taking it is a Breach of the 
Statute, and the actual Receipt . Money will (in a 
Court of Equity) make him liable to refund; the Wrong 
being the ſame, whether the uſurions Intereſt has been 
actually paid or not. In the preſent Caſe it is obſervable, 
that the Bond was never put in Suit, nor Payment of it 


demanded - |, 


} 


Py 4 7 U 
- 4 * . _ ds we n m 07 mere r e * 82 — " Wi) # At ** A OV wa \ 4 
, P _ ts. Auth iy nr three eee * fs be + "$* . 
—_ wage 7 
w + 3 Pr 8 


—— 


7 — Cars nn; * 


; Seen untl after The Plaintiff's Recorery of: _— 
was ſang for; which takes off che Objection; chat the - 
might have lain in Priſon all His Life 1 ot he had 
e or not. b age A. „ 
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Lord Chili. FHave dave galt deal ib this 
Caſe For, as on the one hand it is irtirely reafonable to 


leave People at Liberty to diſpoſe of their Property” as they 


think fit; ſo on the other hand, it is-as reaſonable to pre- 
vent any Iinpoſttion in ſach Diſpeſul: And if here bas 
been no Impoſition' on the Plaintiff, and that all his De- 


fence be his Poverty, or the Inconvenieney it may be to 
him to 


pay this Sum, that will not be à Ground for Re- 
lief. But 46 this | Caſe is circumſtanced, the Plaintiff's 
Poverty is not to be omitted in the Oonſideration of the 
Tranſaction . His Cireumſtances were as inen us ean be 
irvagined, and u0 Certainty that he ſhould be ever able to 
diſcharge any Part of this Bond; and yet he gives ati Ob- 
ligation for wi ed to be paid, at all Events, within the 
Tear. A A es illiterite Many who applies to the Defendant 
and his Wife for Aid im purſuing his Claitn3"they"anſwer, 
That Regiſters could not be ſeärched, nor other” | 
done without Money: He thereapow' replies, That he has 
none, but deſires the 8 lay it dork for him. 
The Cauſe goes on, and pen pending this Gf „the Deſendant's 
Wife preſſes for the Money Jaid out; | whettdpen' the 
Plaintiff declares, That fer e Services they "have done, 
and he hoped they would continue, he would give a Bond; 
upon which the Wife replies, be nee ade hat Time 
he pleaſed for the Paymert of the Bend; but at che Tatne | 
Time again preſſes for Repayrnetit of the Money laid ont 
by her Huſband and her, and them the Bod is given. 80 
that here is a plain Contract between them: And how can 


I conſider it as 2 Gratuity, or otherwiſe chan as a Contract? 


Now. though a meer voluntary Contract is dot 3 
ade puely and fimęly betaole it is vohomeary';/ yet chat 
differs widely from the preſent Cale ;: ach was no in- 


tended as a Bounty, had as an Execution of an original 
Contract 1 for the Services already done. Had an Ay. 


. 


— FE — . | — CDC ty —— — 2 
F | . | | . 
pending the Suit, ta eli ſuch a Bond as this u 


. ͤ— ‚— — N — — 
— — — ES " I  S WES=E— 
— - — > * > SP 
. —— — __ 4 VE" « 
: ” , 


4" =. 


1 > * 
* Gs > - 
* + 0 5 
ww eas SW P—%ͤöͤͤſ AA*ĩ os - LS — afow — 
* 


—— — . — 
3 — 


" WO! Ita er, £ £1.29 3613 
wy | ? * - 2 5 
And ſo decreed the Bond to ſtand as a Security only fot 


— 


» 
rt 


———_—_—_ 


- * ">, 
— 


% 


— 
* 


9 
— —— „ * r CO, a Dn TREE WW 
> 


Tranſaction, Would not che Court ſet it aſide er 
it ſuffer; it to ſtand any farther than as a Security for bat 
was juſtly and legally due? The Rule, Tan 4 Miſebvefuy | 
rather to be ſuffered than a general Inconvenience, does not at 
all affe& this Caſe: Fen, it would hefa much greater In- 
convenience to leave Men under Pifficulties and, Piſtreſſes 
open to ell the Oppreſſion that other People may pleaſe o 
make them undergo. This is the Reaſon upon which the 
Court relieves againſt Bonds given by young Heirs, and 
Marriage -Brocage Bonds; and will not ſuffer any Advan- 
tage to be taken of the Extravagance and want of Judg- 
ment in the one Caſe, and of the ſtrong Bias to Obtain 

what is deſired in the other. The only, Difficulty that aroſe 
with me was, Whether the Defendant. had any Share him. 
ſelf in the Tranſaction? and that where Fraud is pretended 
not preſent when the Bond was executed; but ſtill, I think, 
there is ſufficient Ground for Relief; For, here the Wit 
was Party to all the Tranſactions in ſearching Regilters, 
Te. The Contract for the Bond was for their join Service; 
and though ſhe did not preſs for the Bond, yet ſhe preſſed 
for what, worked more ſtrongly, vx the Repayment, of the 

Money which ſhe, and her Huſband, had laid out at the 

Time that he was not worth a Shilling, and in the midft 
of the Purſuit of his Cauſe: And when, this comes to be 
coupled, with that other Saying: of her's, That /he; would 

not truſt to his Generofity,; but bind bim as. faſt. as: Pen, Ink 

and Paper, could. bind him, it makes it plain that it was ob- 
tained of the Plaintiff when under Force and Neceſſity; 
the preſſing for the Repayment being almoſt as ſtrong as if 

{he had actually required the Bond. 


* 
15 
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ſo much as had been actually laid out with Intereſt; and 


left the Defendant at Liberty to bring bis Quantum meruis 
at Law for what he deſerved for his Pains and Trouble 
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5 be verſus Withers. e ir 


tue _ Wy i 3 5 DIY 1. 111 15 9 bons 0d 4 Won 
— Withers, Al Teſtator, being poſſeſſed of a co. 7. 24. 
ſiderable real and perſonal ilate; Afpoſsd of it in the 4 4 deviſes to 
following Words, viz, © I give and bequeath unto my 3, 8 
4 Daughter Mary, at her Age of Twentytone, or Day of * 
“ Marriage, which ſhall: Arlt happen. the Sum of 2500. . 
*, And my Will and Meaning is, That if my 
< ſhould die without Iſſue Male of his Body then living, dr — 
er which may afterwards be born, That banda; aid have at Twen 
2 1 ſhould have and receive at her A — e £6 . 
one, or Day of Marriage, which ſhall f . 
<« farther Sum of 3 500 l over and above the 1. a of if if he Son's fo 
$2560 $ but in caſe che Contingeney of my Laid: Sons dps dre 
< dying may not happen before the ſaid Age of my Ag 
« Daughter, or her Day of Marriage; that them ſhe ſhall o, Marriage 
c receive and be paid, the Sum of 3500 . whenever it is to receive it 
might after happen. Then he deviſes his real Eſtate — te 
to his Son in Tail; and for want of ſuch Iſſue, Remain - Tore 
der to his Brother in Fee; then goes om thus: % And Eta 
my Will and Meaning is, that the Lands: and Pnemiſſes l Tall Male, 
«. hereby deviſed ſhall be liable to, and chargeable with 2 
* the Payment of the {aid Sum-:of::3500 i. whenever it Fee: And de- 
«ſhall become due —- — cat Sion 
of Failure of Iſſue of his Son, his Daughter, her Heirs or te latte 1 


Aſſigns, ſhould join in a Surrender of ſome Copyhold that Payment 


whenever it 


— to the UL. of ay es etherw 5 "A; 9h Legacy becomes due; 
of 3500 to be void. rtl 95219 0/06 a. 
Failure of II- 


ſue of C. N. her Heirs and A " dall join in a Sirjender of 8 Copybolds to the Uſe of his 
Brother ; otherwiſe the the Legacy” 00/. to be void. The Father dies : the Daughter marries, having 
rr 8 one, ay. JI cf 5 ba ns be fel forthe Bene to her;; C. dies ſans Iflue Male. 

500 not in _ raiſed — 7 of M. if the 
Poa Whew ee | | Bs SY 


It 


I» F i * 


"The Punks: marries, ;having 1 — * e =P; 


Twenty: -one, and dies in her Brother s Life-time, —— 
775 Hh the 


Son Chartet e de nne 
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> ory qual for the Deferidant, That the Caſe was become quite 
Aaifferent by the Daughter's Death from what it would have 
b o wo” been had the lived zm which Caſe! it might have been 4 
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Where the Thing is certain, but only the Manner or Time 


3 Plamtif her Huſband, who took out F ras, 
to o her, and then her Brother * without Moe Male. | 
be Queſtion WILL 1 er A 1 122400 of 1506 1 
ſhould be raiſed out of the Land, the perſonal Eſtate being 
- deficient'd and Whechercic was Hach an Intereſt in her 
ſhould 90 to the Thintiff her Admiriſtratorꝰ „dmabff 


ven Git mesiped bog ig ito lf eee 


Mr: Solicitor: General; Mr. Ferney, and Mr. Fazalienlej „ 


Oonſideration of Marriage, and an Advancement to her: 
8 — Huſband was a meer Stranger; andi the ſame Ar- 
—— uſed” Sehn wil, with as much 


Reaſon; be! uſed for the moſt remote collateral Relatiol 


os ene . might have left bebind her: That 'had-this Sum o 
5 SE 3500'h been intended to veſt a 


„there would have 
been no Neceflity for providing for the Contingency of her 
- Marriage; or attaining her Age of twenty. one before het 
0 1 but if it did not veſt abſolutely, chef 


| bt e this Proviſion ſhews, that the Teſtator thought it neceſſury 
* fl "i provide for that-only 


5 and he hen Conti 
ph as ne for by him, it muſt follow, that 
t intitled to have this Legacy raiſed; that 
this was not to be compared to Cuſes where a preſent ſub- 
iſting Intereſt is given to one for Life, Remainder to aho- 
upon a — there the Intereſt is ſubſiſting 
min the Donor himſelf; 4. not fo here: For, it Was neber 
a ſubſiſting Intereſt eren in the Donor himſelf; and that 
tber was a great Difference where, at the Tine of the 


ppens, nb wa 


7 pet 5 Death, it is abſolutely, uncertain whether the 2 


gi will 


ever happen, as in the preſerit Oaſe, and 


of Payment uncertain; that in the lat Caſe the I egatee's 
Death will not alter the Caſe, bur the Repreſentative, ſhall 
be intitled to it; but otherwiſe in the former, accbrdin 
to Dona, lib. 4. it. 2. fs 1. 10, 11. Ther this Cat 


* 


differed 


N 


| 


ty 


n uns cane _ 
- — . 22.2 —r9—2—4ꝓ9 . 
differed from that af ave. verlag (ge 2 e tor, 
there the Jon being, by his Fathes's Will; inti ed to the 
Intezeſte Nas decreed: the Principal. In che Cale. of Can. 
Nuvera Verſus Com. Darby, 2 Term. 2, the Contingency had 
actually heppened by the. L. ard Colebeſter's having a Naugh- 
ter at his Death, and conſequently the Portion was 0. be 
raiſed for the Benefit of her Reprefentative. That of Pix- 
bury. verſus Elirin, 2 Ferm: 1584 266. was a Demand our 
of a pexſonab Eſtate only; and ſo not to be compared. to 
the preſent Caſe, whers the real Bſtate is chargeable, 2s 
well as the perſonal. Nor can it be reſembled to that ef 
Buckley, vorſus Stavlake, Neſch. 19 20. where a Man ſeiſed of 
a ReQtory: for Lives deviſed it to his WA for 77 — 
after ber Deceaſe to his Daughter, her 5 eirs and \thgns:; 
and if bis Daughter hauld. bappen-ta. die Px bt 
to, his Wife, and her Heirs aßd Aſſigns; ſubjes . to and 
chargeable with two Legacies f 10 J. each to two Stra- 
gers, who died heftre the Daughter; then the Daughter 
died an Iofaut and unmarried ; the Wife, deuiſed it. gb 
Truſtees for Perſotmunce of her Huſband's Will; and upon 
a Bill brought, dacreed the Legacies of 109 4 each tg the 
Repreſentatiyes of the two Legatees, althaugh they boch 
died before the Daughter, upon whoſe Death, without 
with their Legacies: s... 
Hedi e SHR 501. bro Sug 300 Dov 34 210161: 
Here was a ſecond Will, wiz; That of the Wife to intitle 
the Legatees and their-Repreſentatives to the ſeyeral J. 
cies bequeathed: by the Huſband's, Will, and upon that Ciz- 
cumſtance it is moſt-probabls the Court went in decreging 
che Legacies, In che Caſe of Milſon yerſus Spenſer, Farugry 
31,1732. it Vas ſa preſent Bequeſt, and ng Oontingenęy. 
the Twelve Months being given to the Hxecutor to get in 
the Teſtator's Eſtate, and to pay this Legacy 1 but t af 
all. to create a Contingency to griſę within the Year-,, There 
is nothing to warxant the Piſtinction, that where the Ch. 
marries and dies, the Legacy ex Portion ſhall be raiſgd, tor 
the Benefit of her Huſband; bur hot where-ſhe dies an In- 
fant, and before Marriage. Rhe Caſe of. Carter, vertus Blet- 
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8 ; * Dame Nin . 


tors Hands; and confequen 
Benefit of the Heir, when once ſeparated from the Land: 


And though, as it appears from the decretal Order (which 


was produced i in Court) Debts came in ſo faſt that the 
| yet the In- 


n 
foe, 2 Vm. 61. is directly againſt it: Nor is it Warrurited 


flom that of Fackſon verſus Ferrand, 2 Vun 42 4. for, there 
001. was to be raiſed'out of the Rents und Profits a8 


the's 


Go as might be; ſo that" whatever s "raiſed before dhe 


Daughter came to Twenty-one, Was then to be ſepa⸗ 


heed from the Land, and remain as Money in the Bxecu- 
tly could nev 


500 I could not be raiſed ſo ſoon as expected, 
tent was the ſame, that it ſhould be raiſed for her; and de- 


cel probably upon that or ſome other Gireutnfhttics! not 


mentioned in the Book. But beſides the Authority of Carter 
verſus Bletſoe, 2 Vern.'6 1% the Caſes of Smith ail Smirh, 
2 Vern. 92. and Tournay and Tourndy, Precedents in Chan. 190. 

are expreſs that the Child muſt live until the Time the Le 
gacy or Portion” becomes payable z otherwiſe it ſhall fink 


gacy 
for the Benefit of the Heir. Snell verſus Dee, 2 Salt 415; 


It was alſo fad, That the Words, ich may afterwards be 
born, make this to be a gacy to take Effect after a graded 


Failure of Iſſue, amd Gon 

Rat, oi Wes, bob, 
Me 1. thorny Genera! rep lied for- ths Abe That had 
this Legacy been given to he; her Executor and Aduint- 
ſtrators, it would not have made the Caſe any thing better 
for the Repreſentative ; for, if by her Death the Contin- 


gency be defeated; then the Repreſentative can never have 
it: But a Contingency before it has happened, may well 


veſt in the Party, and conſequently” be amtmillible to 
the Repreſentative: As if there be a Deviſe of à Lottery 


Ticket | to one in caſe it comes up a Prize; the Deviſee 


dies before the Ticket drawn, then the Ticket comes up a 


Prize; Shall not the Repreſentative have it? Many othet 


Caſes which might be 1 prove it likewiſe. /If this Intereſt 
be compared to à Grant of a Rent ds novo to commence 


. 


at ia Rüre Day, then it may be releaſed or extinguiſhed: 
And if ſo, it is immaterial whether it be migen or not: 


* relied upon 2 Vern. 348. 9 


r merge for the 


quently foo dente 1 . 
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FPotatz- tie nad nt ont anon bed go sch gut 
Lord Chancellor, It has been made a Queſtion by 2 
Defendant's,Gounſel, whether, the Words, which may. afrern: 
wards be born, do not; make this a vd Bequeſt, ag being 
too remote? Had it been after a general Failure of Iſſue, 
it would not have been gpod, becauſę it: would then have, 
kept in Suſpence too long; but no the, Nature of: the 
Thing confines; the :Teſtator's, Intent g for, though we 
ſhould take: it in the moſt general Senſe, yet the Contin- 
gency muſt ariſe ichin nine Menths after the Brother's 
Death: So that the Objection of its being tod long in 
Suſpence, is, by this plain and natural Senſe, intirely re- 
| moved. 51 03 10 shi sli 50 10 voor of13 07 Paz err 
280 Þ ei se 2 Þ hated lach di bloc 1% dsf 
Ihe next and great Queſtion is, Whether this Sum of 
5001. be now a ſubſiſting Charge upon the real Eſtate ? 
for, the perſonal. Eſtate being deficient; I ſhall cohſider it 
principally as, a Charge upon the Land. Three Things, 
were, by the Will, noceſſary to happen xo intitle the Plain 
tiff's Wife to this Legacy z; Death /of : hen Brother without 
Iſſue Male, Marriage, or caftaining ter Age:;of;/T'w enty- 
one; all three have happened: And now the Queſtion is, 
Whether another implied Contingerſcy be negeſſary to in- 
title her to this additional Portion. The Words, whereby 
the particular Contingency: of her Marriage, ot attaining | 
ber Age of Twenty · one is provided fox, have been conſtrued 
both ways; but I do not think that any great Streſs can 
be laid upon them either one way ot the other. The 
Teſtator might throw it. an naturally enough to manifelt 
his Intent, that his Daughter ſhould have this 3 500 4: al- 
though {ſhe married or attained, her full Age before her 
Brother's Death: Nor will, the Operation of the Words, 


* 


whereby the real Eſtate is made chargeable, any way.afte& 
the preſent Queſtion. The other Clauſe, whereby, ſhe or 

her Heirs, are to join in a Surrender of che Copyheld Lands, 
has alſo been conſidered as influencing this QMeſtion; but 
it. does not follow from thence, that what has linge hap- 
pened was then in the Teſtator's. View for, ſhe might 
haye died before ſhe. had actually received the Money, al- 
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9 the Son had 
Ati cherefore/ifwas 
muinder · man the de by 
ſigns to 
only Thing therefore 


Pertions, in Cafes of 'this' Nature, are thi 


if Portions are given to be 


the Daugh 


Banane Cale, 


without Illue in her Lifetime; 3 
nadle &$6uph to ſecure the Re. 
{ling her Heir and Af! 
— of "this Sch: Thie 
to be coidler d is her Death; upen 
which the Whole muſt turn. It Has been fad, Phat where 


> Pair of For 


joitt, upe 


Land, they ſhall fine for the Brief of this Heir. * 
leading Cale is that of Lady Puuler verſus Lord Banu 1 . 
204, 375i. This and the like Caſes have gone not upon 
ary Proviſion of the Party, but on the Conſtructien of this 
Curt; nor has the Diane between the Age being an- 
nexed to the Body of the Deviſe itſelf, or to the Time ef 
Payment, ever held in theſe Caſes: The Reaſon is, That 
paid at Eighteen, or e 
and ea fs Part dies before that Time; the Occaſion of rai ws | 
if 


. it, viz the dvancement; ceaſes q and therefore: the Nea 


of 'piving ir mall qualify the Grant ieſelf: As an A = 
pro Conflld impinſo' © 'impondende; the Counſel is the Boun« i 
dation of the-Grant : And ſo in theſe Caſes ehe Proviſion 
for Advancement being the Reaſon of the Portion; when 
that fails, che Portion thall ceaſe hikewiſe: It may be com- 
pared to hut is called in Seorland, Cauſa data non ſeeuti, 
when the -Cauſe ecalcs >" It ſhall never be raiſed for ons 
Purpoſe when deſigned for another: Indeed in the Caſe of 
Fackſon vetſus Furand, 2 rn. 424. the Court went 
fornewhat farther: But the Marriage of the Child might 
be the Cauſe of that Decree, je being intended as's 
Portion; although no expreſs Previſion made that it ſhould 
be paid upon the Daughter's Markiuge. 'The'Caſe'of Carty 
verſus" Blo4ſoe. Teens to be — 2 and an both hefe 
Caſes there was the fate Oitruhnnznee viz, ehe Death of 
ter after Marriage, brit before che only Time 
which was limited for the Paytient happened. In Caſes 
where the Portion is to be raiſed-out of che reverlibnzt) 
Term after che Tenant for Life's Death, and to be paid ut 
Twenty-one or Matriage, che Child marries, and xhen dies, 
it Would be very hard to decree it to merge. In Butier and 
2 Hern. 760. a Sum was berrewed by the = 
"EIT Direction 
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= Tara Tre 


Direction of the Curt to aſſiſt a 0 Is _— 
the Term being not yet come inte f 189155 

of Broome verlus Ber ley, Ahr e VO 
Trevgr.deliver'd. e ig. the Houſe of Lords: a 
all. ſuch Gaſes as..this, where the Portion, is . conpngent, 
and the Child marries, and; then dies, the. N 
ſhall have it. - Indeed, in Caſes. where, the 

young, that the Portion, copld. never, be wa 
will not decree; it t0 be railed, begauſe there 1s no. Occa- 
ſion for it; 48 in Bruce . Bruen's {te 2. Fern. af 
Lk in chat of Toney yerſus Toyrngy; but there 10 N 

a where the Gourt. has dealt, ſo hardly. with 

ics after Marriage, as in ds that AWAY a 
wendet fr ats Proniboge,.,. bra. 1 44 0 bebt 1 d 01 


a G j 


It has 


been ſaid, That this heing Wa could *s b 
intended 35.4;Proviſion- for her. But is not a future 1 

reſt an Intereſt ſtill, though not ſo-goad as an Intere! po 
Poſlefhan ?. It is and may be a Qanhderation 


never ariſe: But it is carrying it too 
es not veſt at all. Why wh 8 not 
* as to be tranſmiſſihle ? 0 hut after 
e er ſhe might have 2.5 it, though not have 
it at Law.; becauſe but a mer e 
the Law. A Condition may deſcend 4 HPO Ae 

tt n no Eſtate does actually deſcend from 


Anc ' and he (S: ft 2 al 
be 1 f W Te e > poor) be ; 


ar £0 


And as this might have been releaſed, I do not ſee why it ” 


ſhould not be tranſmiſſible to the Repreſentarive. But if 
I had any Doubt about that, the ſeveral Authorities that 
have been cited for the Plaintiff would bind me; and . 
ticularly 2 Vent. 47- (where the Intereſt was as co 
gent as it is e is an exp reſs Authority tl char a | contin at © 
tereſt is tranſmiſſible to 15 Repreſengative. "The St. 


of Bulky veaſus Slak is the Tame. Te his beer Tad iz 


indeed, that in this Caſe the Contingency Was annexed, 


not to che wars irlelf, bait to the FOO ly. 
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0 75 it W to ariſe : pf But I apprenefid ir HD 2 
* cy went to the Whole! Nor cam I help 3 = 
*ife zs another Authority), that: r conihpent Hitereſt 3 
trasfrniffible'ro theRep reſetitative Phat 'of ow F 

Elin was? a Deviſe of 796 J. to” his Brother If 
Thould* dis Wicht Iſſue by the Teſtator 8 e 
Deviſee died in "the 1 the Wife; then the Con. 


tingency happened, and t Leg ACY a geld to Y 
N Bo on ing The 9515 0 of he re 5 hy 3 
4 5. weighs bur little'with be; for, Fltſt, I d6'n& "think 
it well reported, Sechrdly, The” Reafon forms idle; = 
Why may flot an Incertamty be tranſmiffi ble as cell 45 4 
Certainty, theuph' perhaps Hor ſo Veneficial?” This, alchd 
to be raiſed out of Land, cannot receive a different Coll 
ſtruction from the other Caſes: For, though it is to be 
raiſed out of Lund, it remains Money fill ; 3 and can an 
ong ſay, that the Contit gency upon Which this was ert to 
her, Has not happen dt Has not ſhe married ? And altho 


the has not lived to receive it, yet the Contingency havin 
happen'd, it muſt go to her Huſband; who is her Rep 0 


ſentative, and who may well be tho the to have a0 | 
her i in Concemplation 00 this additio * of rn | 

though dependin 8 ph 4 x Contingency; Bast eg 03 287 159 
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And ſo ed it 0 th Plaintiff, the rubs arid; Ad: . | 
ae of Mary. .- wats or og dat "Oy cy 
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(Wi — _—_ in the Por of Peers. (a) 8 
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. wud vin 1903 211} « 4.100 Dia 
ach is e Hal , 
%. "Rudge verſus Bible. | a yen ü 
I ie, ole. made his Will as follows, wit; al 15 8110 t 
| 7 unto my Grandaughters Elizabeth and Anne, and to l 
o0 J. a- le 
piece x me my < Grandſon "Ne 1 9901 ce of * Capital Stock 

ntereſt there . 8 7 FRE Ws «! ee in 
of to their .bs Jos! 2 9 1s . Dio 188 E \ 


Uſe; and if — to = Syryivars,, or * Share and Share alike; the Intereſt to be paid, to their 
Father, to be improved to their Uſe; B. dies an Infant, then C. dies; the\ Stare which C. took by the 
Death of B. arrive to P. but go to E. the F ather ; who adminiſtred to C. the Intereſt and Prin- 


cipal are to receive "the {ame Conſtruction. 
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them for their Uſe. And if any dies, to the Survivors 


« or Survivor, Share and Share alike; and my Meaning 


„is, that the Intereſt ſhall be paid to their Farher my Son 
« Howard, to be imptoped to cheir Uſe.” The Grandſon 


died an Infant, by which his Share ſurvived amongſt his 
two Siſters ; then one of the Siſters dies, and the Queſtion 


was, Whether the Share ſhe had taken by Surtivorthip up- 


on her Brother's Death ſhould ſurvive to the other Siſter, 
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ther's Death, will ſurvive to the next Siſter; or, Whether 


it will go to her Father, Who is her Adminiſtrator? And 


I. 1 


I am of Opinion, that it does not ſurvive, but goes to her 


Adminiftrator. Indeed, it may be, the Teſtator intended 


the Whole to go amongſt his Grandchildren, and no body 
elſe to have any Benefit: But whateyer his Intent might be, 


I muſt” judge upon the Words of the Will; and according 
to thoſe, the Limitation over relates to the Legacy only. | 


1 


Had they not been diſtinct Legatees, it might have been 
another Queſtion : But being intixely diſtinct, and not 
even ſo much as Tenants in Common, the Caſe is the ſame _ 
as that of Bearnes verſus Ballard, before the Lord King, 
June 1, 1727. where it was decreed for the Adminiſtra- 
tor. And agrees with the Lord Holt's Opinion cited in 
Woodward and Glaſsbrooks's Caſe, 2 Vern. 388. the Deviſe N 
is ſeveral, and the Queſtion is not upon the original, Share, 
but upon the Share that accrued by the Sürvivorſhip, 
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The next Queſtion is, Whether the Share ariſing by Surs 
DMS ou een 16 4467] kad, OO IOT TITRE 114 

vivorſhip,” which the Deceaſed Siſter took upon her Bro- 


which goes to the Adminiſtrator, by. reaſon of the Words 
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7. 26. "Moor verſus Blick & 47. 
25 7 7 1 5 10 
422 158 plaintiff. TY Bill, charg ed, That hops oY 1. 
which deſcend ſon died upon the 8th of 7% 8 ſeiſed of love. 


= 3 — 1 Effates, which, upon his Death, deſcended, as to ou, 
cenary: B. Moiety, upon the Plaintiff? 8 Huſband i in Fee ; who died 2 


before R 
of r I'F th of March next after, before any Petition made; ah 


made Tis; that the” Defendabts Had por Farmen 'of all the Tak 
his Widow Teeds; whereby ſhe was aable from {vine for Dower a 


brings a Bill to 


have Dower Law, and therefore came into this Court to habe her 
gelle, tas Dower aſſigned of what Lands deſcended to her Huſband, 


C. hd all the «1 
Title-Deeds : Upon DemurreyTelolved, That this Gemen nee, 


The Beten demurted, for that the, Plaintiffs Right 
of Dower was a Right meerly at Law, and tri able by a; 
Jury ; and that no . Was Kur by be, 
could not recover at Law. 9 
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Mr. Bagel ini mh on wo! © er N "x Tor. N 
edu, That though che Plainti "wight n 10% 
Diſcovery, yet ſhe could” not be 1 0 to have Wer 4 55 
her; that being a Title: Rl. 


at, Law, 2 nd for 8. 
tainer' of which, Damag es were to be a 1 by. "> Ur 
and that ſhe was not ese to the Poſſelhion.of the L * 
but chat they belonged to the. Defendant. 8 


The Lofu chancelo⸗ ober. ruled thi Dearth enn 
points; ſaying, That there was, no Vol or for Plai 
tiff (as appeared't to im) to itover pod the Al Nile: 


band in Filly, an he N upon the 1 ith « of 
E. 


before any Receipt” of or Partition m 2 uf coul 
8 Prove s Selm a. ar ey to' intitle bak f Bower. Bi 


© oth." Thal 1210 under air er Difhcy * 0 
Huſband's Eſtate Was 00 Do icated,'anhd "hae the wt 


here för 4 Partition; 0 Hare e Conle lequence woul 


that, after Jadginttle 125 we muft, ; At the 
of every {ix Months, be driven to ker e e 


as held jointhy with her, "and who received the Pf, for 
her Share, and al{s' for her Damages for, the. Derainer ; 
which would'be Aue und untealotable. n 
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{tration had been granted to he Phage . and 0 Ahdtler d. Ain 
who died before the Bill 'brough Afid u 11 0 n that Plea the re — 

Queſtion was, Whether, nk Alte = 9 an 

to two, and one dies, che Admimlſt Ry ale an 


be void ꝰ of whether it THall "Luryive to tk Ds 
filk living? 7 7 7 9d Dat 
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The C Court ente at "Ty and 3 hear Qivilians 
And accordirigly it was nowr argued by Dr. Strahan for the 
The Cle and by Dr. Lee for the De 1 ag and he quoted 

le Caſe of Bowden verſus Bowden, the zoth or 3 ib of April 
1 734 34- where 1 it Was adjudged 1 in the 0100 of Arches, that an 
Ae does in ſuch Caſe determine and ceaſe, and 
does not furvive; ;. being but arr Authority, and no Ware 


Ni. 01 


Lord Chancellor. There are Authorities both ways 
the preſent. Caſe, Ui, That of Adams: and. Buckland, 2 _ 
F. 4. where it was held by the Lord Cowper, that an Admi- 
million would ſurvive; ; and that of Bowdey verſus Bowden, 
Where the contrary. Was determined i in the Eccleſiaſtical 
Court. 125 therefore the Precedents are not uniform, we 
muſt con der this Caſe according to the general Rules, of Sur- 
vivorſhip; which ſeem to be pretty much the ſame both 
by the n and, Civil Law. It an Eſtate for 99 Years 
be granted to two, if they ſhall ſo long live, when one dies 
the Eſtate is Were; but if a Grant be made to two 
for their Lives, when one dies, the Survivor ſhall take the 
Whale: — according to Brudenel's s Cale, 5 Co. 9. but in Aus: 
dit6r Curle's Caſe, 11 Co. 1, it is held, That if an Ohe be 
granted to two, there ſhall be no Suryivorſhip of it without 
{ſpecial Words. We muſt now conſider which of theſe Caſes, 
reſembles the preſent one moſt. It cannot properly be ſaid 
that there was any ſuch Thing as an Adminiſtrator before 
the Statute 31 Ed. 3. cap. 11. Before that Sgtute, where 
one died inteſtate, the King, as Purer Patria, was to take 
Care of his Eſtate; and this did, in Proceſs of Time, 
_ deyolye from the King to the Ordinary. And the Statute of 
Vie, 2. cap.:49. which was made to compel the Ordinary 
do pay the neeftate s Debts, looks as if they had not been 
1 6 very forward in ĩt before. But by the 31 Ed. 3. the Ordi- 
* nary 18 to rant Adminiſtration; and therefore the Admini- 4 | 
ſtrator is the Creature of that Stature, and is to be conſiderd 
e The expreſs Words of the Statue enable him 


to ſue and be ſued as an Executor: And ſince that Time 
"I 
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it Bas never = doubted but that the Property po the 

Goods was well veſted in him, ſince he now repreſents the 

Inteſtate i in exery Thing, © 5 y the N of the 21 H. g. 
ha 


cap 5. one would i imag at 
tended to the Adrainifimnn by reaſon of the Perſons there 
mentioned, to.whom cee ere is to be granted, wiz, 


any other as well as tanhe neareſt of Kin? The Spiritual 
Oourts did indeed take. Bonds of the Adminiſtrators to 
oblige them to diſtribute the Eſtate ; but as . 
did — they were prohibited by, the Temporal Courts. | 
Nor does the Statute of Diſtributions alter the Nature * 
the Office; it makes him only to be as it were 4 Truſtes 
for the Perſons intitled to a Diſtribution, and uſually. for 


himlelf as one of them; and then if a joint Eſtate at Law” 


The moſt lawful Friend: For, had no Benefit been intended = 
to him, Why mie the Adminiſtration be granted to 
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ſomewhat beneficial . 
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will ſurvive, why ſhould. not an „ hen | 


they botli have a Sor Eſtate in it? A Truſt, will ſurvive, -- 


though no way beneficial to the Truſtee; and the Admi- 


niftrators being appointed by the Statue to come in Lieu of 
Executors, the Statute has therefore made a Will for him 
who. is dead inteſtate; And the Office of Adminiſtrator is 
every way to be compared to that of an Executor. It has 
been ſaid indeed, that one Executor may do many Acts 
-Which' one“ Kdrfiniirator cannot do bet che — 4 
Adminiſtrator; but that is nothing to the Survivorſhip: 

ther for or againſt it. T have all due Regard for the 1 ho 
minations in the Eccleſiaſtical Court; but have likewiſe a 
great deal för thoſe of à noble Perſon who ſat here with as 
much Honour as any Man ever did: And he having de- 
termined this Point in Adams and 'Buckland's'Caſe, I think 
it ſafer for me to follow that Authority than any other 
- which may have paſſed in the Eccleſiaſtical Court ſub flentio, 
eſpecially when the Queſtion ariſes upon the Coniſtruction 
of ſeveral Acts of Parliament, the Wanne of which 


ne, to the Temporal Courts. ber 1980 4551913 
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"His enn d ty Conſent, e 85 
criſtopber Desbunverie (a Freeman of London) being 
deviſe eicher led of a very conſiderable real Eſtate, and poſſeſſed of a 
Fuc ee perſonal Eſtate of the Value of 60000 J. by his Will dated 
Contingency Taney 2 1, 14 30. gave ve to Ame his eldeſt Daughter (now 
of Survivor- the Wife of Mr. Her bey, one of the Plaintiffs) the Sum of 
Oben. 12000 . and to his Daughter *Elixaberb (another of the 
u Orban de- Plaintifls) the Sam. of ooo and to the Defendant Jah 
viſe his or. Deshowverte, his younger Son, 1 4000 l. and deviſed all the 


er ce ran Reſt and Reſidue of his perſonal Eſtate to his Executers, 


mich acer in Truſt for his eldeſt Son Freemun Desbouverie, until he 
a ang fuck ſhould: attain his Age of eg ng-* and in caſe his eldeſt 
give, by Will, Son ſhould die 1 that Agr, 


to his Chil- 


is ys all the Rey bb 
g. the en Jobs. 


: "By E | Codicl dated Fuly 195 1932: he, —- Daygh: 
ter Blixaberh 3000 I, more . (which made her | Fortune 
10000 4) and thereby taking Notice that his Daughter 
Aune had been ſometime married to Mr. Hervgy, inſtead of 
12000 J. he gave her but ro000 L and deſired that Mr. 
Hervey ſhould immediately, upon his Deceaſe, give the r- 
of his Executors (Mr. | himſelf being one) a Bond, 
renouncing all fatther Claims and Demands of and from 
his Eſtate. The Teſtatùr died ſoon after, leaving no Wife, 
and only the four Children above- named. About . two 
Years after, Mr. Freeman Desbouverie died at the Age of 
Eighteen, having made his Will; whereby, aſter ſome 


pecuniary Legacies given, he — 5 his Brother en reſi- 
duary Legatee. 
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- Mir. Anne Gr, Mr. Feqgherly, Mir More jon. 
Mr, Farreſter argued for the Alainciffs, That, accor 

the Cuſtom, nothing ſtood in the way of the — 
Claim for, that the Orphan himſelf cquld not deniſe his 


Share, nor could che Father 1 it over Ng the ha Ojo 
gepcy of his Son's dying before Twenty«on pooping ao 
Hue and Hatjran's Caſe, 1 Chun. (ales 199. Rab that of ia. | 


cox. verſns Wilcox, 2 Vern-s 58. and ay, to t * 
ſtant Courſe of the Cityʒ which 287 from the follow- 
ing \Precedengs taken out gf the Backs, N wen, We 
mode 4570 . 55 
< ther: Milliam Ofiey, Me 
« Davghrer of ities Bert of Lend, 
„ Aan in the Life 1 b 
or Jul nah to have an 
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v 0 

wick, which Artbur is dec 
4 other the 8 way) the {aid William, . Alt 
of the ſaid Arthur, or not? , 


2 22 Records were ſeen and con a e it 


appeared, by the antient On of this that the 
% « Of William. Offley, in the R 15 of. the Jai Ange his 
Wife, qught to have, —— 8 rite 5a ans and 
Children of the ſaid Millan Be wick, bis- Fart of the Or- 

* phanage and Portion of the ſaid Arthur after his Deceaſe 3 
it was ordered, That the Surety's Bond for the 0 
3 halt” be ſent to 8 the Payment of the ſame 


Nos; 


Nas tA — 3 — AA — 


— | 


( "x Tri: He 


Wie z The ae was, ar if is orp nigh age ac. 
* I : 
1 not brought into the Chamber of Lonidr, curities 


Ws given for the kayfnent. ye FT COTE * ee. 
BA ; 181d 2 14 Hic of * ls 1 
5115 9 Abotler tb the {ane Purpoſe, Hic, June 4 1 577 
Blick) 10 DF nen * id 1 1100 nen 
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, "08 Kio to the Ouler of this nen, Gn of 
. the 10th iP this. Inſtant May, we have ſundry Times 
Boy, met together, and Senders of the Matters che re- 

4 ferred to us; and 1 upon Examination, Peruſal and Con- 
« ſideration had of antient and latter Books and Records 
4 f this City, we find that the Cuſtom is, and ſo hath 
been taken, declared and adjudged by the Court, that 
the *orphianage* Part and Portion of an Orphan 16G this 
«City, dying in his or ber Minority, within the Age of 
"=" Twenty-one. Years, whether Son or Daughter (if ſuch 
* Orphan Daughter, fo deceaſing, be Wr at the 
Time of his or her Deceaſe) by the Cuſtom'of this City 

40. ought to come and be to and amongſt't his 6r her Brethren 
or Siſters by the Father Furviving, as well Adbanced as 

„ yor advanced in the Life of the Father; although the 
« Father of ſuch Orphan, by his laſt will, ſhould other- 

« wiſe diſpoſe of the ſame, or ſhould die without a Will. 

„ This 1415 Day of May 1625. " Heneage Finch Recorder, 

Thomas Middleton, Edward Barkbam, On” And u pe the 

4 * Certificate a Judgment given.” bank MEER 


: 
' * 
U 
7 
. 
1 
1 
3 { 
= 
. C 
- y 
7 
* 
4 
: 
4 N 
E | 
48 
1 7 
1 
d : 
4 
i : | 
" 
. J 
p | 
| 
4 
: 
t 9 
; 4 
KT, : 
FL 
L. 
4 \ 
* v G 
| 
= 
ol 
o 
1 
1 
= P 
£ = 
Fl at 
„ 
11 
Lu 1 
1 3 
__— 
\ 
* 
4% 
* 
Sy 7 
ef 
„. 
a 
4 * 
= 
* U 
wy 
a) 
+ . 
* yt 
lad 
. 
9 
. . 
11 
1 
1 
q 8 
* 
d- . 
"Y 
* 


Another Wie nedt of the ü TY Erne 28, 
6 WO 2. 25 Ch. 2. and the ſame Certificate" to the Court 


“ of Chancery, February 18, 1702. 1 Aan. in Feſſon and 
cc eee 8 A Precedents in Chun, 2 * got > T 
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11 Martis 85 Oftobris 1639. * oy 1 5 
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9 ied in the cul at an A m way) Combe 


and Anne his Wife, one of the Daughters of Malter Bur- 
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5 n late Citizen and Freeman of "oy IR G 
4 plainant againſt John Burton and others, dependingao the 
« Court of pad wy the faid Court finding the Queſtion 
to depend upon the Cuſtom, of this City, whether there 
by any Orp oe of this City, under Age, may by Will 
: 2 his 2 Part or not ? or, whether the ſame 
< cought not to be diſtributed amongſt the reſt of the Or- 

« phans, notwithſtanding the Deviſe by Will ? did think 
* fit. that the Plaintiff's Counſel make their. Caſe;concerr« 
ing the {aid Point, and that Mr. Recorder and, Mr. Cm. 
< mon. Serjeant ſhall be attended there with; and that after 
4 Conſideration. had, to certify the aforeſaid Court the 
<« Cuſtom of this City in the ſaid Point; Now this Day 
< the Caſe was preſented unto this Court under the Hand 
of Counſel on — Sides; and upon Advice and Coun- 
« ſe] taken thereupon by * Court, it was agreed and 
4 ordered by this Court, that Mr. Recorder certify accord- 
« ing to the Truth and Cuſtom; of this City, — an Or. 
1 phan, before his full Age of Twenty · one Years, cannot 
6e by, Will deviſe his o . Part; but that the ſame 
% ou — to be diſtributed amongſt, the reſt of the ſurviving 
* Orphans, F to we MPG: Cuſlom rp 2 
2 proved of,” Da. Fg | 


* , ' 
= MU - —— — A &# „„ n 4 12 1 * — mJ & —— — — — — © . Pan... ot 1 4 — — 7 * LS 1 1 — ” - A > — - = 
es * 8 _- f 0 3 3 | E « 5 ay = . 1 | « v4 4 1 a 2a - gr wy" 8 88 als 
SAKE <- EF — 5 vt arent mae >=" — CER r Fo Do — we ly - . 
of % E . oi 4a 4 : of 8 . 9 7 8 - \ 7 4 —— : > — - — * 

Z . ue ——— — a 1 : re * . n , It wa — a — 
* * : << $4.1 Lo I Sy et 4+ « > « * „ ELD + * 2 7 . « A „ 2 
x d \ . , 2 by \ i 8 _ * 2 _ q * 

fo _ OT” 7 — 1 1 ee. ty | "TO: = 4 * m— py r 5 4 — = 
* - wi - # 4 - , 2 24 * _ F 1 — 
— 0 7 - © how — > - o - = — ox > - _—— = 0 a 0 = 8 "A - => 


— — 


agen 
I” 


r 
rern. 
3 2 0 bh TY S8 


A Certificate of the ſame 1 to the Court of Ga 
cet, January 17. 18. Dent e © ah 


The Plaintiff's 3 Counſel pF ae That ba aſs —_ 
dents it plainly appeared, that neither the Father nor the 
Orphan (during his Minority) could make any Diſpoſition 
of the orphanage Share in Bar of the Right of the ſurviving 
Orphans; and that being eſtabliſhed, — ar could bar 
the Plaintiffs in the —— Caſe but the pretended Satisfac- 
tion given by the Father's Will for their — orphanage 
Shares ; which although indeed not ſo conſiderable: as the 
Legacies left by the Wil, yet thele Legacies could never be 
taken as a Satisfaction for this Contingency; but as to the 
2500 J. deviſed to each above their orphanage Share, muſt 
Mm be 
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| bene as a meer Bout from the Tetator. Thar this # 
; Qeiſe differed frem that ef Niem veriits Kirſon, Mi 42. 


Provedenits in Chum 3 51. and BEA. Caſes 28. where the Wife 
was obliged to take either by the Wilt or the Cuſtom; for, 
that upon the Huſband's Death there was a preſent Right 
_ veſted immediately in che Wife, w Hicks che WI (if ne choſe | 
ſtanding to that) ſhould de a Satisfüdtion for; but here was 
no Righe in the Plaintiffs, upon the Father's Death, to any 
FThing but their own orphanage Shares. This was a meer 
Contingency to ariſe, not out of their Father's, but out'of 
their Brother's Bftate, and is to be conſider d only in that 
Light; that the Caſes upon Satisfaction are generally be- 
un 80. tween Debtor and Creditor; 2s is held in Lechmere and 
Lady Lechnieve's Cafe 3 bur bere was neither Debtor nor 
Creditor, but a meet Chance which the Cuſtom gives to 
every Child of a Freeman to take his Brother's or his Si- 
ſter's Share if dying under Age; and conſequently the Rules 
of datisfaction did not reach” this Caſe, That had Sir Cri. 
ſopher Desbouverie advanced the Plaintiffs in his Lifetime, 
itt would never have barred them from this Right of utbi 
. vorſhip 3 as Was clear from the above Precedents : And if 
{o, it was hard to take it from them, becauſe the Advance 


ment was by Will, and not by Act executed in the Father's J 
mn 
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Mr. Solicizor Gang inſiſted * be Darn 1 
the Teftator's Intent was manifeſt, that the Plaintiffs 
ſhould have no more than 10000 en; and that he bad | 
in View which has happened: 80 
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this very Contingency 
that the Queſtion is, Whether the Will ſhall be complied 
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1 with, or whether the Plaintiffs ſhall be at Liberty to drop 
4 that which makes againft them, and take up that whic 
4 makes for them, relymg upon the Operation of the Cu. 


ſtor? The Defendants Haig not pretend that the Father h 
Power to deviſe the orphanage Share, that is, the Share o 
any of the Children that ſhould die before Twenty-one, in 
Bar of the Ouſtom; but what they inſiſt upon is, That if 
the Plaintiffs will take Advantage of the addirional —— 
eyon 
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be 
Whole wich the Will and, not comply with one Fart and 
waive, the other. The Objection that, this was, a, future 
contingent Right, and thexefore not within the. Will, canr 
not alter the Caſe; for, although, it wes but à Conti: 
gency at the Time of che Teſtator 2 Peach, yer the Releaſe 
of that Contingency might ag well be che Cogſiderstipg of 


= . * . , , 3 | 
immediately upon Sir Chriſtopher's Det. 
ü 3 ® i. 


T0 : STORE RS MEL io LOOK eu JIG IRE] 6 903-36 2104 
Lord Chancellor, The Queſtion here ariſes upon the wall 
compared with the Cuſtom, | It is clear that nge Teſſ 
intended by his Will to make à Diſpoſition, of his per ſon 
Eſtate: He has given his Daughter Bligaberh 3000 , ia 
caſe his Son Freeman ſhould. dig before Twenty-one:; and 
geen; but makes no Alteration, as to the Deviſe over to his 
Sen John, the eldeſt Sen dy ing before Twenty · one. Had 
chis flood upon the Cuſtom alone, thexe, mult, have been a 
Diſtribution of his orphanage Share: But now it is to be 
oonſider d, Whether the Cuſtom ſhall prevail ageinſt tha 
expreſs Limirations of the Will? The Guſtom is clear that 
Children advanced, as well as thoſe wha, are not advanced, 
ae intitled to a Distribution: And the Neaſon is, That 
when the Father advances his Child in his Life- time, it 
is ſuppoſed to be done with regard to his pręſedt Citcum- 
ſtances; and if it do not appear how much he aS adyaneed 
ich ir, it is 2 Bar; otherwiſe, if the Quanmm appear; 
* the Father ſhall. not have it in his Powœer to advance 
one more than the ather upon 2 P Ic 
— be more fully provided for hy the Death of a-Thixd ; 
d therefore it is very. reaſonable chat à Child advanced, 
as well as one not advanced, ſhall be intitled to 8 Share 
upon the Death of a Brother OX Siſter. It is clear Bo 
lore, that neither the Freeman nor the Orphan. can deviſe 
againd the Cuſtom ; nor can they any more deviſe What 
accrued by Survivorſhip than the original Share: But ſtill 
| it 


1 the orphanage: Share, they wult comply; in the ; 


tion that the other 


| i to his'Qhildrens Option, — — — the Will oi | 
ſtand by the Cuſtomm. If they chobſfe the former that 
will be a Waiver of the Cuſtom; for, 1 it would be unrea· 
ſonable to admit a Latitude of taking by the Will, as far as 
khat makes for the Party, and likewiſe by the Cuſtom, as | 
fur as that will go, ard waive the other Part of the Will 
4 which makes againſt him. The Caſe of Neys verſus Mo- 
Aan, 2 Vein. 58 1. goes upon that Reaſon: And the City 
Precedents prove only, that the Father carmot by Will dif. 
poſe of the orphanage Share in Bar of the Cuſtom; but 
do not prove, that here a Will is made, and Lieputies | 
given by chat Will, which the Child accepts of, that he 
ſhall norwftftanding have Recourſe to the Cuſtom for his 
Share; and ſo, by taking both under the Will and the 
Cuftom, defeut that Proviſion intended by his Father for 
others. The Bond that the Plaintiff was to give, is to me 
a ſtrong Proof that the Teſtator had the Cuſtom in View, 
and intended notwithſtanding to make this Proviſion for 
His Children: For, it does not appear that either the Plain- 
tiff, Mr. Hervey, or his Wife, had any other Claim or 
Right to any Part of the Teſtator's Eftate but what the 
Caftom'of London gave them: Nor can I ever think that 
this ency will give them a Right to take both by 
the Will and the Caſtor: For, even ſuppoſing it to be 
the Orphan's 5 Eſtate, it is elear that the Teſtator conſidered 
it as his own; and in that View, and that Conſidera- 
tion, gave the Plaintiffs the additional Sum of 3 500 l. 'be- 
yond what was due to them by the Cuſtom. And indeed; 
in Propriety of Speech, the orphanage Shares are ſo mandy 
Demands upon his Bſtate; ſo that his Expreſſion is not ſo 
improper as may be thought. But however, his Intent is 
clear; and that muſt take Place, although his Expreſſions 
be not ſo correct as might be; and 10000 J. being better 
than 7 5001. (which was the Amount of the Shares of each 
of the Plaintiffs) with Contingencies of Increaſes by the 
Death of the other Children, this Bequeſt of 10000 . 
muſt be taken as à Bar to what may — by the Con- 


tingeney. I am therefore of Opinion, that his Intent 
0 was 
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take nothing by the 8 
her Election until Twenty-one or Marriage 
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Term. S. Michaelis 
9 Geo. II 


In CUR1a CANCELLARIX. 
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„Attorney General verſus cat. 
4. deviſe a NNE Ratford being ſeiſed in Fee of Lands in 
BA. his London and in 22 ſhe and her Huſband levied 
— diet a Fine, and by Leaſe and Releaſe, February 18, 


2. canner be 17 11. conveyed the Prerniſſes 3 in London to Thomas Barker 
endowedof it. and his Heirs, to the Uſe of him and his Heirs, in Truſt 
to permit the ſaid Anne and her Huſband to receive the 
Profits during their Lives, and the Life of the Survivor of 

them, with Power to Anne to charge the Premiſſes with 

4001. and ſubject to ſuch Power, Barker to ſtand ſeiſed to 

the Uſe of 4 Heirs of the Survivor of John and Ame. 
And by another Deed, April 2, 17 12. the Eſſex Eſtate was 
 cbnbeyed in the ſame | Manger; Anne died in 1713. 7 
the Huſband died in 172 3. having by his Will deviſed this 
Truſt· Eſtate to Locklay and his Heirs (who was married to 
his now Wife in 1713.) and afterwards, in 1724. and 
1727. mortgaged ſeveral Parts of the Premiſſes to the De- 
fendant Scott. The Eſtate being now to be ſold, the Que- 


ſion was, whether Locklay's Wife had any Title of Dower 
to 


e eee eee 


to this Trũſt. Eſtate which: might hereaſterb aſfech the Hut 

chaſers, ſhe having inſifted upon it in her Anſwer. vos 

ES N aan tl. eee rw zh ad ei 

Fon the Wiſe were cited Fletcher: verſus Robinſon, Prices 

dents in Cham and Banks verfus: Gunton, at the'Rdlls,, March 

17334 where Dower. was decreed. of the Truſi - Eſtate ; he- 

cauſg there was a Direction that the Truſtees: ſhould c 
vey, ant therefore looked upon as an actual. Con heua . 

tisch bueno H i bold Sh VF gi vinnoupotoo? Dos 
1: Lord — Nr ee 

very proper to be d. D er is propesl enly:alega 

their Heirs, to the Uſe of theni ani tir hleirs: Sorthati 

it is actually executed in the Truſtees 5 and whatever 

comes after can be looked upon only as an equitable Inte- 

reſt: For, there cannot be an Nl Lr. The 

Queſtion therefore is, Whether the Feme of the Deviſee 

ſhall be intitled to Dower at Law? No Dower was of an 
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ſuck 26 y ConſGence! 1 — to 
any thing us to the Caſes where Termagure ſtand ing du 
as Lady Dudley verſus Lord Dudley, Precedents in Chan. 2 4 - N 
and chat f Gumteſs of Rader verſus'F 122 
560 arid Sho. Parliument Cuſer 699 För they late Wiſh 
/| atid-are'to e Noris 
greater Neceſſity, at this Time; of detenmiming 
on here the legal Eſtate is firſt in the Hoſbaiia; 
be = e the Wife intitled to the Dower, and then 
v οÜ y dltd Truſtees by the Huſband; for, in the prefent 
Ciſe, it was originally a Truſt - Eſtate, and couQꝗ ονẽ,⁰i“ͤ Ml 
any Inducement to her in her Marriage; for, ſhe married 
in 4 23. and iche Truſt - Eſtate was not deviſed to hel Huſe 
band until 1 3. ten M kara after Her! Marriagtl n 1 
-a10T Slde3nps ns es yino-noqrt bofook $9 182 15318 eamon 
And ſo decreed the Wie not dowable. od 10 „ the 
2SlivsQ0 och to wel op tion a Sito aofleug 
ns 20. 80 7% 00 H b n 1 u dell en belsiani with 
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14 Novem. —— 18291 ee verſus Lau, h 910156 i 
ns wotl a bo in WY Oats cert mort ereaggs/es” 


we Law, the Plaintiffs us Hiyban ibid," ker 11 
other l. Bond, Feciting, that whereas s rhe fac 
Had been for many "Years" an Ohe "and 
trend fre: of Exciſe,” by the ecke of” bis 155 
Exciſe, v Richard Law the Defendant, and that the ſai Raich 
Fear, 5 & 6 Had promiſed to uſe bis Utmoſt Endeavour and Irtereff th 
Eq. 6. again procure bin to be advanced to the Office of Collector 
fices; and falls the Exciſe, upon Coridition that the faid Edmunl Lam 
Reaton of fhall pay to the fad Richi Law 10 J per Ann. ſo 10 For | 
Bang. he ſhall contintie Superviſor (his then Office) and 28 L per. 
ws. Xx long as he ſhotild be Collector: The Condition 
decreed it to therefore was, That if Edmund. ſhould pay the ſaid 10 
op 0 be en. and 201, -per Ann. Oc. Edmund Law paid one Sum of 10% 
— 41 and died inteſtate; and the Befendant k Richard Lam brought 
laben. an Action upor} the Bond 2painft the Plaintiff, the Widow 
and Adminiſtratrix of Bdmind ; and ſhe thereupon brought 
her Bill to ſet aſide this Bond, and to. have che 10. ; 
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Lord Chancellor. It is agreed on all Hands that this Bond 
is good at Law: Wherefore; the Repreſentative. of the 
| Obligor is obliged to come hither; for Relief. The general 
Head of Relief goes upon Fraud and Impoſition; of which. 
there is nothing ſuggeſted in the preſent Caſe, but the 
whole Conſideration appears in the Condition. The Que- 
ſtion is, Whether this be ſuch a Bond as a Court of Equity 
ought to relieve againſt ? 77% STTY abt8 Ie) 145} 


This is but one Agreement although reſpecting two Pe- 
riods, viz. That of having obtained the Office of Super- 
viſor, and that of procuring the Collectorſhip: And then 
the Condition is to pay two ſeveral Sums. It relates to an 
Office which is certainly within the Statute 5 Us EA. 6. 
For, it concerns the King's Revenue, and cannot be exe 
cuted by Deputy; and no body can ſay but that the Sale 
ol Offices within that Statute is a public Miſchief; the Le- 
giſlature has adjudged it to be ſo. And although this be 
not directly a Sale within the Statute, yet it is in Effect the 
ſame; there being little or no Difference between a Com- 
miſſioner's taking a Sum of Money, and another Perſon's 
taking it to influence the Commiſſioner: The Inconveni- 
encies are the ſame; ſince thereby the Perſons appointing 
are deceived, and ſo is the Public; and there is a very 
ſtrong Preſumption that the Perſon ſo giving is not duly 
qualified for the Execution of the Office: And in this very 
Caſe it appears that the Obligor was ſuſpended. The Ob- 
jection, That this being a Penal Law is not to be extended 
in Equity, is eaſily anſwered; for though Penal Laws are 
not to be extended as to Penalties and Puniſhments; yet if 
there be a public Miſchief, and a Court of Equity ſees 
private Contracts made to elude Laws enacted for the 
public Good, it ought to interpoſe. Here is a Bond given 
for future Acts, as well as for ſuch, as are paſſed; and 
which is the ſame as if given to a Commiſſioner for a dis 
rect Sale. And indeed had there been no Precedent of 
the ſame Nature, I ſhould have had Courage enough to 
have made one in the preſent. Caſe; But I ſhall be abun- 
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dantiy warranted by what the Court has Fran in 1088 
wichin the ſume Reaſon.” Bonds of Reſignation are not 
intirely parallel; for, the relieving or not relieving againſt 


Cale of a 


them, depends upon the Uſe made of them e poſt" fatto; 
afid Bonds given iti Fraud of Marriage are relieved againſt, 
by reaſon of the Extottion and Impoſiriom which attends 


therm; as in the Duke of Hamiltons Caſe, 2 Vern. 652. 
But Martiage-Brodage Bonds fall directly within the Nea - 


ſon of this Caſe, being intirely a voluntary Act; nor does 
the Court interpoſe therein for the particular Damage to 


the Party only, but likewiſe from a public Conſideration; 


Marriage greatly concerning the Public. And it is no 
Objection, that the Point of relieving againſt them has 
been ſettled but lately; for, it was ſettled upon very great | 
Conſideration, and chert are now many Precedents of it: 
If therefore in this andthe like Cafes this Court does in- 
terpoſe arid regulate Things of a public Nature, as in the 

g Heir's entering into unreafonable Con- 
tracts during the Life of the Patent; why ſhall it not do 
the like in the Caſe before us, hie Inconveniencies of 
winking at ſuch Practices being plain and obvious to every 
Mars Underſtanding? Some Caſes have been cited for the 
Defendant, none of which come up to our prefent Caſe; 
as Lamremer verſus Braxter, 1 Chan. Ca. 72. where it does 
not at all appear whatithe Office was, and the only fy Que- 
ſtion there is, Whether the Party ſhould pay for the Time 
he was diſpoſſeſ#4 ; that of Beresford verfus Done, 1 Vern. 
98. related to a Cottmiſſion i in the Army: And no Law 
prohibies the Sale of ſuch, no more than it does that of 
Purſer of a Ship; which was Symmonds verſus Gibbons, 
2 Vern. 308. That ef Leiber verſus Strode, 2 Chan. Ca. 48. 
had nothing illegal in it; for, the Payment was not to be 
abſolute, but only in caſe the Profits amonnted to 400 J. 
or more, beſides the whole Profits belonging to the Sheriff 
himſelf, that was but a Reſervation of what was his Right, 
Vit the Profits of the Office. And in that of Bellamy 
verſus Burrow, the ſole Queſtion was, Whether that OF 


 fiee was capable of 4 Truſt? So that none of thoſe” Caſts 


come Near to the preſent one; which is clearly "a 
the 


| 
- 


- 
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In Curia Cancellarid., 


the Miſchief of 5 U 6 EA. 6. and; therefore not to bs 
endured. eit i ie n Te ii e 


And therefore decreed, the Bond to be cancelled, and a. , 
Fr tual Injunction, me | 72 EL e ; | T 8 
77 bolt 7 Wn. Hgbid, Feld wn. yo 
| | 5 | | | > dered to pay 
5 . n 4 3 Will. 

Ex parte Lyne, a Lunatick. 14 = 
| f \ 1 + . | 


Huſband and Wife, the Wife being next: of Kin to — 
the Lunatick: The Wife died, and the Lord Chancellor Held, 8 | 
That the Huſband's Right to the Cuſtody of the Lunatick's hore 75 
Eſtate was determined, it being 4 joint Grant, and a meer determines on 
Authority without any Intereſt; and ſaid, It had been ſo 


Tur Cuſtody of the Lunatick's Eſtate was granted to 4 Caen of 


Sin Edward Nichole being ſeiſed in Fee of ſeveral Lands fl fried in 
in Nor#hampyonſhire and elſewhere, 4g 12, 1708. Lands and 
made his Will; whereby he deviſed. bis Manor of Faxton, 5. 1 Tu. 


and Lands lying there, and other Lands in the Will men- per de apply 
tioned, to Truſtees and their Fleiss, in Truſt for the Plain- for curable 
tiff Fane. Kenſey, and the Lady, Syſunna Danvers her Siſter, Tel, de; 
and all other his Meſſuages, Cottages, Cloſes, Woodlands the Church of 
and Tenements whatſoever in Faxton, Haſlebitch, Subby and void ; the 
Hardwicke, in Northamptonſhire, and all other his Lands and mal preis. 
Tenements not therein after deviſed, upon Truſt that his 
ſaid Truſtees, and the Survivor of them ſhould, out of the 
Rents, Iſſues and Profits, yearly for ever, pay the Sum 
of 301. a: piece, without any Deduction, to the ſeveral Vi- 
cars, for the Time being, of eight ſeveral Vicarages in his 
Will named, for the Augmentation of their Vicarages; and 
that whenever the Profits of thoſe Lands amounted to 
more than the yearly Payment, and his Truſtees. Expences, 
that then the Surplus ſhould be diſpoſed of in ſuch chari- 
table Ules as his Truſtees ſhould, chink fit; the Teſtatar 
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died, leaving the Plaintiff - Ind the Lady Suſan Bee 
his Heirs at Law; which latter died ſoon after, -withour 
Iſſue; and now the Church of Hardwicke becoming void 
(which was full at the Time of the Teftator's Death) the 

Plaintiff brought her Bill to have the Preſentation :" For, 


the Advowſon not paſſing by the Deviſe to the Tranny 
. did belong to her as Heir at Law. | | | 


**. 


The Truſtees and 7 Ow inſiſted in 8 A That 


by the general Deviſe the Advow ſon paſſed; and that the 
Teſtator intended it to pals to make 75 what e 


| might be in the Eſtate. 2 


g LY 


Lord Chancelbr.. The Queſtion i, is Whether the Adeos 


8 fon paſſed to the Truſtees by the Will? And I rather in- 


dine” to think, that by the firſt Words it does not pas, 


there being Lands hing and being at Hardwiche to ſatisfy 
theſe Words; and an Advow ſon being but a Right of Pre- 


ſenting, cannot be ſaid to be firuare. Nor am I clear that 


the Word Tenements, which has been ſaid to carry the Ad- 


vowſon, does extend to incorporeal Inheritances: But I do 
not think it neceſſary to enter into that Queſtion at this 
Time. And 1 ſhall conſider it a Deviſe to the Truſtees, ſo 


far as it may be beneficial to the Charity, but not where it 


cannot be any way beneficial to it; as in the preſent Caſe, 


the Church' being aCtually void, and conſequently cannot 
be beneficial ; for, no Money muſt or can be taken for the 


filling it; and if ſo, the Rule, That whatever is not diſpoſed 
of remains in himſelf, muſt take Place, and the Heir at Law 
conſequently be intitled to this Preſentation, there being 


no Proviſion that either the Truſtees or the Charity ſhould 


have it. It has been ſaid indeed, that this might be a be- 
neficial Deviſe, by the Truſtees ſelling the next Avoidance; 
but as he has made no ſuch Proviſion, 1 do not think it 
proper by ſuch a Conſtruction to advance a Thin which 
would be much better if intirely prohibited; Apecialy 
in the preſent Caſe, where it cannot be proved that 


he intended any ſuch Thing. In Caſes of Mortgages, the 


Mortgagor preſents to every Avoidance before Foreclo- 
ſure: 


ſure: For oo — 1 being dar A Pledge in the 5 
Hands f or the Pay ment 57 his Debt, he. can receive nos 
thing büt what” 27 be accotinted for in its Nature; which 
4 Preſentation catindr{ be; and," therefore. he mall not 2 
have it. 80 in Atherton Werl Sir Walter Calverley, the Tru- 
ſtees having no Intereſt, only à bare Power of Nomipa- 
tion, the ight of Preſentation was decreed to be in the 
Infant. As therefore this 7 8 Turn is not to be 
iven away by: the Will, and ſince nothing is N for 
che Truſtees but a Reimburſement of their Charges, ar 
this cannot be applicable to the Charity, I think. his Turn 
belongs to the TR at Law, and that her Preſentee mult 


$ | E 1 2112 ti; 343-24 Hh. 
be admirred. inn unn 


i 10 N. 


. Caſe Was (dns for 1 05 thr 'of the OY es of B. 1 


Whetlet the Word Tenements, 10 the Will, would {ny the 
Inheritance of 8 ke to the Truſtees? , 
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To "> Bliſſtt. denied. all. bis F 3 Copyhald * r 

Leaſehold, and all his real and perſonal! Eſtate not pid and 
therein before deviſed, to three Tiles, their Heirs, Bxg# and all hisreal 
cutors and Aſſigns, in Truft to pay his Son Iſaac Bliſſett a 


4 » 
tt ots tts ei 101 Mater BY, ADS 


27.4. Quarterly; ; and if he married with Oonſent, then — 


double the Sum; and if he ſhould have any Child or Chil- 3 
dren, he gives the Reſt and Reſidue 100 "oe yearly. Rents 3 
and Profits of his ſaid Truſt--Eſtate, over and a The ſaid, E= 


yearly, Payment, to be applied, during; the Life of the {anc} ſhould have 


y Child or 


Son, for the Education and, Benefit of. fuch Child! or Qhil- Chuan 


dren: And then he goes on in theſe Words, vi. Aften _ — 


* < WP: Son's Deceale, L giv one Mojery: of chef Truſts fs 5." Lite, 
Pp 11032 rf „3 4 


oy neſit of ſuch 

03 Oe; wth as at of ho Tt GOA «6d Children as be 
„their Heirs, &c other Moiety to the and Children of his Grandſon, C. and every other 

Child and Children of his Daughter d. their Heits, &. And if B. die Withbut Tae,” 2 
and other Child and Children of S. and their Heirs 5 2508 refine innual Pay ment to ſuch Wife as B. 
ſhall marry. The Teſtator died; B. married, and bad flue a Son and 3 and died ; afterwards C. 
married, and had Iſſue a Daughter, and died: eee, the Dani of i wel ſupported by 


the Eſtate 
— A Aol or, if not, is good as an executory Deyiſe z, and PU UID” ſhall go to 
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Clauſe he 


| his Life; and that ar his Death the Eftare fold go act 


« 5 © \ ſuch child and Children 5 my "ag Son. as 79 
a *"ſhall leave, their relpeCtive. Heirs, — and AL. 
*  igns, and to the Survivor; and the Other Ka J give 
the Child. and, Children. of my Grandſon pb 
e and every. other Child and Children of my 


Daughter their Heirs and Alſig gus, and the Survivor of 
en | "Then in caſe Jaac die $45 4c Iſſue, the firſt 
„ Moiety . to..Jo oſepb Dickenſon and other Child, and Chil 
* dren of Saral and their Heirs, Te.” c. Then by another 
> appoints 1001. per Annum 28 4 Jointure to any 
Wife His Son Jace. ſhould; mar in caſe he married with 
Conſent ; and gives to his fall bis Grandſon Joſeph Dickenſon 
30 L per Annum for his Maintenance, until his Age of Bi. 
teen, and then 200 1. to put him out Apprentice: Soon 
after the Teſtator died. In the Near 17 12, Jaa Bliſſn, 
the Teſtator's Soh, brought bis Bill for a Diſcovery, ph It 
was decreed (inter alia) by Lord Harcourt, That the Sur- 
plus of the Profits of the Teſtator's real Eſtate (over and 


above the ſeveral Payments directed by the Will) and the 
Produce of the 
Benefit of ſuch Child or Children as the ſaid aac ſhould 
have and that after Iſaac's Death,” and upon His Having 
24 Child, all Parties intereſted ſhould 
Soon after, Iaaur married with Coſent; and having Iſſue 
2 80n and Daughter, ap 
rections: Whereupon Ke was deerced by the Lord ompr, 
that the Produce of the 
the Time chat Iſaar had a Child; ſhould go iti Auifimenies! 
tion of the ſaid Surplus; bur chat the Prodnce of ſuch 
Surplus, from the Birth of Iſaac's firſt” Child, ſhould be 


perſonal Eſtate ſhould be improved for the 


2pply to the Court. 


plied to the Cod for farther Di- 


Surplus ef the Teſtator's Eſtate to 


1 to him fot che Maintenance of his Children dur 


ing to the Limitations im the Teftator's Will. Ifaze Bliſs 


continued accordingly to receive the Surplus Profits until 
his Death, which was 


* leaving a Son and two Dau ghters, the now Defendants | 
** i two Years after Iſade's Death Joſeph Dickehſot mar. 


» 4% 
- te 


upon the 10th of October 1728. 
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and had Iſſue the Plaintiff his oY Din and 
"foon after. | | | 10 851 +) 50 


This 
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5 Cant Seele * 


11 +; | X13 Ick. J ar (31 33; 4 18 Us tritt 03 _—_— IF 


e arſe! was: firſt wile! at the! Rolls; here it wi 


3 ſor the Plainriff'; and that the Ffoddee of the 
Surplus of che Teſtators real and pe 


rſonal Eſtate incurred 
after his Death, and before Iſaac bal a Child born ſhould 


not go to ſuch Child, but fhould: go in r en 11 a 


the Weener a IIS TY ay ; n EPIOY 

a Inte, 9649 2 
And now Sn h to be relle, t 
onde Firſt, Whether the Children of 7000 Bala 
took by way of executory Deviſe or contingent” Nemain- 
der? for, if they took by the latter; them the Plaintiff 
could never take, ſhe'being born three Tears ufter Iſanc's, 
the particular Tenant's Death. The ſecond Quieſtien Was, 
What ſhould become of the Surplus of the real and perſb- 


nal Eſtate of the Teſtator from his Death until the Birth of 


Iſaat's firſt Child? Whether it ſhould go to the Children 


of Tſaac, or whether i it ſhould Fan to ths Ne the 


r n i fach 

Mr. Attorney Giteral,'1 Me. Farm, aha Nr. e mn 
— for the Defendants, That the Rules of Truſts veſted 
were the ſame as thoſe of Eſtates limited to Uſes at Law; 
and that no Rule was better known than that the Nedim 
der muſt veſt eo Inſtante the particular Eſtate determines. 
That the Danger of Perpetuiries Was equal in Truſts and 
legal Eſtates; and that executory Deviſes were no more to 
be favoured here than ar Law. That where nothing goes 
to the Heir at Law as undiſpoſed of until the Contingeney 
happens, upon which the Deviſee's Intereſt is to-arife, then 
it is a contingent Remainder. That here was no Deſcent 


to the Heir in the mean Time, the Whole being diſpoſed of 
during the Life of Taz. And though Part of the Profits 


hrs Life, for the Benefit and 
Education of his Children, and there were Children born 


before his Death, that did only veſt their Intereſt in them 


in their Father's Life-time ; and there being a compleat 


Diſpoſition of the Profits during the Life of Iſaue, makes 
it a Freehold of the Truft in Being, as to the whole Truſt; 
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fen ; andi is deviſed by werba; de praſemi, which, are 7 


| intends 2 


| though the Deviſe was in verbis de preſemi, be 


* 1 2 


wit, Part to himſelf,” and Part to his Children... Beſ des, 


no more is executed here in the Truſtees than is ſuſfient 
to ſerve the Purpoſes ſpeciſied during the Life of Jane; aud 


both the Truſt· Eſtate and Intereſt determine wirh his Life: 


For, the Truſtees cannot have a greater Eflate by Impli- 
cation than what the expreſs. Words give them, ps the 
Purpoſes directed — require it; the Court never 
extending the Conſtruction againſt the veſting of Uſes, 
- Now, ph Tſaac's Death; the 1 Eſtate is dente. Part 
to his Children; and Part to the Children of Juſabb Ditken- 


proper for a Remainder, and to make an Uſe executed: For 
whenever the Deviſe is in verbis de pra ſenti, and the Teſlato 
preſent Deviſe, no Fact can alter it; And if it 
cannot take b Pffect as ſuch, it ſhall. rather be void than be 
conſtruedia future Deviſe; the Conſequences being no In» 
gredient in the Conſtruction. This appears from the Caſe 
f Scattergood verſus Edge, 1 Salk. 22 9. where it was agreed, 
That if dhe Words had been to a Child to be born, it 
would have been good by way of executory Deviſe; but 
being to Truſtees for eleven Years, and then to the firſt 
Son of. Ä in Tail, who had n Son At that Time, that 1 Ic 
was void; there being no perſon in Eſſe capable of taking 
at that Time. The ſame Determination was in Goodright 
and Corwiſhe's Caſe, 1 Salt. 226. in both which Caſes-it was 
impoſſible to ſupport. the Deviſe but as a future one; get 
the Teſtator having deviſed by verba de præſenti, the Court 
would not make a Confiniftion in Favour of the Party not 
born. What has been ſaid for the Plaintiffs, that this was 


not too remote a Contingency becauſe confined to ariſe 


within the Compaſs of a Life, is agreed: But the Queſtion 
is, Whether it was the Teſtator's Intent to paſs it in that 
Manner? and if it was not, then it muſt be a contingent 
Remainder; and as ſuch, by its not taking Effect in dus 
Time, upon the n of the Eſtate of F reehold 


2 Jae, is void, pony never ariſe. . J. ted 1 19 8 
; YL * 9145 11 


„ r 1 oglied! — 5 6 Plainclf, that als 


4 3 / 
m Curia Cancellarie. 149 un 
the whole Frame of the Will, it was evident that the es? _ 
ſlator's Intent was to extend it to the Children born there- _=— 
after, the Words being uſed promiſcuouſly, and making no =_ 
Difference between the Children already born and thole to _ 
be born. And in Scattergood and Bages Cale there was | 
nothing to ſhew the Intent to be to take in the Children = 
unborn : Whereas the Clauſe in the Will, whereby, upon 1 
the Death of Joſeph and his Daugbter without Children, Fi 
he gives their Moiety to Iſaac's Children, ſhews plainly that = 
he muſt mean Children to be born, ſince he knew that * 
Joſeph had no Children at that Time; and that he, by bl 
another Clauſe, provides a particular Maintenance for. him . 
until his Age of Fifteen : Nor was it more reaſonable to =_ 
conſtrue this to be an Uſe executed in the Truſtees only —_ 
during Iſaac's Life, and then to determine; for, there are = 
many other Purpoſes in the Will to be ſerved by them, 1 
which do not any way depend upon Iſaacs Life, as the 1 
Annuity given to his Wife, the Direction about putting is 
out Boys to Apprenticeſhip, and others which ate quite di- == 
ſtindt from, and have no Dependency. upon Iſaac's Life; in 
but can ariſe no way but from the Truſt-Eftate : And ſure- 1 
ly it could never be his Intent to make ſuch a Diſpoſition = 
as would be liable ſo ſoon to be defeated by the Determi- . 
nation of the Truſtee's Eſtate, but rather to continue the . 
Uſes for the Benefit of all that were named; which could 18 
only be done by the Continuance of the Truſtee s Intereſt : 11 
And the Words being well able to bear that Conſtruction, =—_ 
it is the moſt reaſonable way of taking his Intent. bh 
Lord Chancellor. The firſt Queſtion is, Whether this i 
Limitation to the Plaintiff be good or void? It has been Wh 
ſaid, That the Truſt-Eſtate determining upon Tfaac's = 
Death, the Limitation to Foſeph's Children was of a legal 4 
Eſtate, and being by verba de preſenti, could enure only as | [ 
a contingent Remainder; and conſequently the Plaintiff K 
could never take, becauſe not in Efſe at the Determination 0 
of the particular Eſtate by the Death of lac... 'The whole io 
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depends upon the Teſtator's Intent, as to the Continuance 
of the Eſtate deviſed to the Truſtees, whether he intended 
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ly for a particular * Time or Purpofs : If um Eflate be limited 
| ky" Ap his Heirs, 1 in Truſt fbr 


the whole legal Eltate fo conte in theth, or hae wag” 


B. and His Heirs, then it 

executed in B. and his Heirs: But where particular 
1 75 5 are to be done by the Truſtees, as iti this Caſe the 
FEI; 53 ments chat ate 180 be made to the ſeveril Perſons, 
it 1s 755 ary that rhe Eftate ſhould remain in cher 10 


it 1s nece 


| long : at leaſt” as thoſe particular Purpoſes requite i it, No 
Authorxit 106 2 Bas been cited to Wärrant the Doctrine, that in 


cale of general Limitation to Truſtees ts the prefent 
4 is, For bey ſhould have but a mo Intereſt, 
then that Intereſt to determm̃e; ſuch a Caſe might in- 
155 be framed, bur Was never intended here ; there being 
many. Purpoſes to take Effect, which might enduire = 
1 the Life of Iſauc; and the taking it in fo confine 
ſe, woul be making a a forced Conſtruction to diſappo 
Ty e ketten i. $ Intent which was .to make an intire Digs 


ſition of the legal Sie to the Truſtees. | 


1 


Conſidering it therefore as a Truft-Eftate; the Quilts 
IS, AN, this ; Limitation | to the Plaintiff ſhall enure by 


441 22 Bow a+ 


Way c of exccutory Deviſe Or 1 f Remainder? 7 and 


Deviſe 95 $1 It is 5 5 by 50 15 74 aui: For, it ap- 
ears 
vl and the . DT cer J e a Maintenance for Him 


h Had no Children at that Time; 


55 knowing that 55 


it being intirely improbable that he ſhould have any in Be- 


ing when he was hin mlelf-of ſo tender an Age àt the Time 
of the Deviſe : So that although the Words be in praſemi, 
they mult be taken in a future Senſe, it in order to ferve his 
Tatent ;_ which appears manifeRtly” ro be, thar"rhe'Ohilttep 


of Jale Joſep þ "ſhould take in its Creation 4 therefore it was 


had a born, the Remainder veſted in him, and Con- 

Tequently the Limitations” to the other becatne vaea'Re- 
mainders Hkewiſe; - and the Remäainder- men not being in 
Terum Natura At the Tine ef Taac's Death, this Remainder 


Can. 


ro Hut then it has been ald, That when Tate 
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ſo ſtrict as at Law; for, the whole legal 6 being in 
the Truſtees, the Inconveniency of the Freghold's being m 


Abeyance, if the particular Eftate determines before the 
Contingency (upon which the Remainder depends) does 
happen, is thereby "be dB there. being always à ſuffi- 
cient Tenant to the Precipe ; the Defe& of which was the 
ſole Miſchief the Law provided againſt. And even the 
Reaſon is not now. fo ſtrong, as when real Actions, which 
can be brought againſt the Tenant of the Freehold only, 
were more in Uſe. The Whole therefore being in the 
Truſtees, ſupports. the ſeveral Uſes that are to ariſe out = 
of their Intereſt, which continuing in them until the Birtngn 
of the Plaintiff, whether it be taken as a future Limitation, L 
or as 3 contingent Remainder of a Truſt, is good either vn 


Way. t TRAC 

we des Queſtiby is, What hall becums'of the inter © 
mediate Profits from the Time of the Teſtator's' Death 

until the Birth of Laer Son? Upon this Head, and in this 

very Caſe, there have been two. different Decrees: Phe — 

full by the Lord Harcourt, who thought thoſe Profits ſho 12 

belong to the Children of Jac when born; the other by /ß 

the Lord Conper, Who was of Opinion, that the Obildren ONT 

had no Right to them, but char they ſhould go in Angmien- | 

tation of the Truſt· Eſtate. I am at a Loſs how to Uetermitie 


Whole being open before me, I muſt give my Judgment in 
the Manner which ſeems to me moſt reaſonable. He gives, 
in cafe J/azc{hould have any Children, the-Reſt- an Refi- 
Aue of the yearly Rents and Profits for the Education: and 
Benefit of ſueh Children. Now the Words Ref# ani Refiaye 
are Words of Relation, andiPatt of :fomewbar;: 
before; the preceding Diſpoſition: being of yearly-Rents 
and Profits, the Words Reſt and Ræſidue raalt be applied to 
them, and not to the Capital, «which was; not: given a. 
before. Indeed had thoſe Children never. bern born, then 
they could never take; but when they are born, how can 
I determine that they ſhall not take hat. is expreſly. given 


to 


can never axiſe. But in regard to Truſts, the Rules are not 


between two as great Men as ever ſat there: But the 
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after their Birth? The Words Benefit and Education make 
a a wake that 6 are intitled to them 2 * and 


ah. N ICS be ; 
| | > 
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And ſo varied the Decree at the Rolls as to this lift an 


7 | 
* 7 2 4 
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Au, verſus 22 "5 


I < 1 gt; 4 by Will, gave to hs Nephew Henry Abt 
and two other Perſons, the Sum of 6000 J. Hub. 
his Nephew Annuities ; upon Truſt, as ſoon. as conveniently. might be 


— n- After bis Death, to ſe and lay out the fame in a Purchaſe 


kad & had oa * ** of Lands, to be ſettled on the Plaintiff for Life, Remain- 


care; ante der to his Iſſue; and afterwards by a Codicil, dated thres 


1 Days after, raking, Notice that he had given his Truſtees 
taking Notice ſuch a Sum, gives 1200 J. to be laid out in Land to the 


ooo She lame Uſes, and made bis Nephew Executor: The Teſtator 


12000. 4 * 


4 4 


fame Us; ding... leaving a very conſiderable perſonal Eſtate ; but had 


and made B. 
his Executor, = only 5360; in Annuities at the Time of the will made, 


feed of & The eftion was, Whether it ſhould be made up 6000L 
ug» or, whether only the Teſtator's ſpecific Fund paſſed by 


Eſtate, but had 
only 53601. the Will? It bad been decreed at the Rolls to pals no- 


4 thing but what the Teſtator had in Sourb- Sea Annuities, | 


This is a f. 
ite Loypcy of ual ae ill at oe Dei iy end u. an ren is, 


fli-J197 
Lord Chancelbor. bh: is a wy Legacy: Tbe Te- 
Wal has given 000 l. South - Sea Annuities Stock, having 
at that Time but 53504. And if a Man deviſe; a Thing 
which he hath not, it is not ſuch an Eſtate as a Court of 
Equity can relieve againſt, If in this Caſe he had actually 
had as much as he deviſed, but before his Death had ſold a 
Part, it had been an Ademption for ſo much: But here is 
no Ademption; for, he having no more than 53604 no 
more can paſs. - Specific | Legacies are different in theit 
Nature from all others; for, if there be a Deficiency of 


4 there * be no Abra, of the ſpecific Le- 
; gacy: 


2 4 


— ws d 
—— — 


bn Cie 25 ac. 
gACY 3 = on the "other Hand, af the. Telkavor 1 any 
Part of it, or the Whole, the Legatee has no Claim on any. 
gs part of the Eſtate ; , and in this Caſe, this being a 
peciſic Legacy, and the Teſtator not having ſo much at 
— Time, no Relief can be given to the Legatee: Ir is a 
Miſtake in the Teſtator, but ſuch as cannot be helped here. 
If a Man, through a Miſtake, deviſes the Inheritance of an 
Eſtate which he 2 hath not, this Court cannot put the 
Deviſee in a better Condition than the Will has left him. 
Nor is this to be compared with the Caſe in 2 Leon. where 
it is held, That if one deviſes his Land in ſuch a Place, 
and has no Land, but only Tithe in that Place, the Tithe 
ſhall paſs; for, otherwiſe there would be nothing to ſatisfy. 
the Deviſe: But if one deviſes his Lands, expreſſing them 
to be of the Value of 600.1. and they prove to be worth 
but 500 l. this Court can make no Addition; for, being a 
ſpecific Deviſe of the N the Deviſee maſt e it as 
he finds i it. n 4 5 W 
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11 Decemb. 
c verſus Rooks, 3 
A Bond given 


Pits brought by. the Son and Heir ad 78 two 5 Sifters 8 2 d 
to have. a Dittributios of their Father Jeremiah Cray s df her and 


Eſtate, and to ſet aſide a Bond given by his ſaid 1 to Proviſcn fora 


the Defendant Katherine Rooke, 1n the Penalty of 2000 l. to by the de. 


pay her (whom he had formerly kept as his Miſtreſs). the Ae 
yearly Sum of 801, The Defendant. inſiſted by her An- 1. fro of 


"1 his legitimate 


{wer, That the Bond was good; that ſhe _—_ a Woman Ow or 
of Virtue, and intitled to ſome Fortune, was} prevailed couined by 


upon, by large Promiſes, to live with the ſaid Feremiah han u bu 


Cray ; whereby ſhe greatly diſobliged all her Friends; and paid out of the | 


that ſhe and Feremiab Cray cohabited from January 17.28; Fes until aſter 
to April 173 1. when the {aid Cr, for making ſome Pro- ad e 
viſion for her Child (then 3 wa Years old) executed bal be paid 


this Bond, without any Fraud or Ns whereby he La Fas 
Rr | | boun d IT 
| , | Eft de 


ſhort. 
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bound 11 and His Heirs in the — of 2000 l. 8 


the Payment of a 
Maintenance and that of her Ghia; - the ſaid 


* by 


early Annuity of 80. . per Ann. _ 


Cay beitig then about mar 


arrying (och be ene 0 5 | 
* Pine : Mother. | | SURE 5 
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Te nge; of the Roſs 1 a e eee FR . 
the Bond, to be paid after all other Creditors, 
whether by Bond or Sünpie ontract, this being a vpn 


Bond; and that in that Courſe of Payment a Fund ſhou 


be ſer a=part otit of the perſonal Eſtate ; but had given no 
Direction whether the real Eſtate ſhould be chargeable with 
* Annuity in cafe of a Deſect of the prroral Aﬀecs,”' 


Wperefure ths nee Rooke We 


aled, and it was 


. inſiſted for her, Firſt, That this Bond was not to be con- 


hiderd as 4 meer voluntary Bond: That the Defendant 


- Rooke appear d to be a virtuous young Gentlewoman before 


unhappily ſeduced by Mr. Cray; that this was Premium 
Pudoris, Tc. and Conſiderations may ariſe as well by ſuf. 
fering Loſs and Damage at the Inſtance of another, as by 


giving Money, Cc. And that in Harris and Marchioneſs of 


Annandale, decreed June 25, 1927. and affirmed in the 
_ Houſe of of Lords, March 19, 1728. a like Bond was to be 
1890 in a Courſe” of Adminiſtration, and not poſtpone 

And in Ord and Blarkett, decteed by Lord Maceleſ- 
* it appeating that Sir William Blactett had ſeduced the 
Plaintiff, a young Lady of 10000 J Fortune, and ſettled 
upon ber 3001, per Ann. Annuity, by a Deed, whicl#was 
not an effectual Conveyance, fo that ſhe could not recover 
at Law. This Court interpoſed, and decreed againſt the 
Heirs at Law of Sir William Blackett. So in. the Caſe in 
the Exchequer, cited in Harris and Lady Annandale, in Eg. 
Abr. 87. pl. 6. dmg a Man granted an Annuity. to a 


Woman ef 30 l. per Ann. out of Lands he had no Title 
to: The Court Aecteed: him to make a good Grant, Ut. 
And therefore the Court would not . the Grantees | 

as meer Voluntiers, | | 1 
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It was alſo inſiſted, That if the Bond was to be con- 


ſidered as voluntary, and to be poſtponed to Creditors by 
Simple Contract; yer as it affected che zeal/Bftare;/ang no 
pretence to ſet it aſide for Fraud, the Bill, fo far as it 


ſought on Behalf of the Plaintiff, the Heir at Law to ſet che 


Bond aſide, ought to have been diſmiſſed, and che Flaintiff 
left to her Remedy at Law againſt the real Eſtate, on lame 
rovilion made by the Decree for the Defendant Rooke to 


2 


be conſidered as 2 voluntary Bond. There is a Difference 


where ſuch Bonds, &c. are given before ſeducing, and 


where after, and this appears to be long after: And it 
would be ſtrange to put ſuch Bonds, c. upon a better 
Foot than Bonds and Securities given after Mar 


. 
_ 
' x 


are always deemed voluntary, Me. 


As to the Caſe of Ord and Blackert, and che other Caſe 
in the Court of Exabequer, they are founded upon this 3 


That though a Bond or Conveyance be at firſt voluntary, 
yet if the Party who gives it does afterwards by Fraud de- 
troy or endeavour to defeat it, Equity will relieve againſt 

the Act of the Party himſelf. And ſo was the Cale of Hit 

and Pitt at the Rolls where it appearing that the late Ga- 
vernor Pitt had granted the younger Son (the Plaintiff) an 

Annuity of 300 ,. per Annum, in order to qualify him for 


Member of Parliament, and afterwards, got the Deed and 
burnt it; it was decreed againſt the eldeſt Son, the Heir 


* 


at Law, to make it good. 


Lord Chancellor. No Relief in Equity can be had upon 
this Bond. Here is no Pretence of Fraud, and therefore no 
Reaſon to relieye againſt ic. It is indeed a voluntary Bond, 
being given after actual Cohabitation, and cannot be in a 


more favourable Condition than a Settlement made after 


Marriage, which is looked upon as voluntary; although 


the 


have Satisfaction out of the real Eſtate, We. 1 01 * 
Mr. Attorney General for the Plaintiffs... This at beſt is to 


riage, which ' 
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| that, I think, 
that according to the Lord Harcourt's Opinion, the Reſolu. 
tion in Foes and Powel's Caſe, February 23, 1712. (and 


| Abr. Ez. Ca. 84. pl. 2.) all Creditors, whether by Bund or 


Simple Contract, ſhall be preferred; but that this Bond 
hall be paid before Legacies: For, the Bond, although it 
be voluntary, transfers a Right in the Life- time of the 
Obligor ; but Legacies ariſe only from the Will, which- - 
takes Effect only from the Teſtator's Death; and therefore. * 
ought to be poſtpon d to a Right created in the Teſtator's 
Life-time : The Caſe of Fairbeard and Powers, 2 Vern. 202. 
proves this expreſſy; and that the Lord Harcourt's Opinion 
in Mood and Powel's Cafe, or in Jones and Fowells Cale, 
was grounded upon precedent Authoritie. 


The next Conſideration is, How far it ſhall affect the 
real Eſtate, in caſe of a Deficiency, of the perſonal Aſſets? 
Now although it be a voluntary Bond, and poſtponed in 
Point of Payment even to Simple Contract Creditors; yet 
it muſt not be in a worſe Condition than they are, its being 
voluntary giving the Heir no Right to ſer it aſide: For, 
as the Anceſtor might have granted away the Eſtate intirely 
from his Heir, ſo, when he thinks proper to charge him- 
ſelf and his Heirs, the Heir ſhall be bound in reſpect᷑ of the 


Aſſets deſcended ' upon him from his Anceſtor: And as | 


the Whole is now before me, I muſt give my Opinion upon 
it; ſince the leaving the Defendant to ſue the Bond at 
Law, where ſhe can recover but the Penalty, and where 
the Parol muſt demur until the Heir (who is now but 
Three Years old) comes to his full Age, would be delay- 
ing her much too long; and ſince even after Advantage 
taken of the Infancy at Law, and the Penalty recoyered 
againſt the Heir, he might reſort again to this Court to 
have the whole Thing reconſidered; which is now 48 
1 : Þ proper 
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Payment of the Arrears, and grow ing Payments 

bx Plaintiff,” and upon his ſecuring the Annuity out of 
ſufficient Part when he comes of Age, the Defendant Raake 
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—Homas Beckwith nike his will in the Words follow f . 
ing, vid. As touching my worldly Eſtate, Where his i Will to 
« with it hath pleaſed God to bleſs me, I give, deviſe and — of his 
< diſpoſe: of the fame in the Manner following: 7 ror * 


5 ſtate, is a 
C 


I give my Eſtate, which I lately purchaſed of John Audi frong Proof 
6 


ſon, to pay and (diſcharge all my Debts. Tron," I (give Sto dipole of 
and bequeath unto my loving Siſter” Mary Beckwith, all u of 10 
4 my Eſtate at Helmehouſe in Hither Dale 2 at Gen, Lands, when 
and all my Eſtate at cubect, paying and diſcharging "all cient Words 
2 Legacies before charged by my Father's Will. Tem, I i * Longer 


“ give unto my loving Mother all my Eſtate at Northwith he Will for 
* Cloſe, North Cloſes, and my Farm held at Noomer, "With the Words E. 
call my Goods and Chattels as they now ſtand, for her brace, 47 
natural Life, and to my Nephew Thomas Dodſon after neg 
&. her Death, if 1 will but change his Name to Beckwith Fee The 
if he does not, I give him only 20 J. to be paid him for 1 a 


” 7 vm - 


R N 


* his Life out of Northwith Cloſe, North Cloſe, and the Farm bva . 


be conũder d. 
held at Roomer; which I give her upon my Nephews 


refuſing to change his . to n and her Heirs for 


ever. . N. 


Mr. Solicitor General and Mr. Rang ee That this 
was a Fee-{imple in Thomas Dodſon, the Teſtator's Intent 
being to diſpoſe of his whole Eſtate; and there ſuch Con- 
firuiion ſhould prevail as ſhould make the Whole to paſs; 
That as this was his Intent; ſo had he uſed Words fo Gent 
to carry the Whole ; 3 three Things wy being neceſſary in 
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Fi e make the Deviſe-goad, 1 vis The Perſon deſcribed 


who is to take, the Thing which is to be taken, and the i 
Intereſt which the Party is to have in it; all which concur 


bows The Words being ſufficient to deſeribe' the Perſon, 


d. the Intereſt which the Party is to have in 
Wills the Word Eftate carries the Whole 
— aha Pany hath z as was held in Wilſon and: Robin- 
ſon's Caſle,- +2 Leu 91. WE 
Court was, That the Words Tenant-Right Eſtate were ſufs 
ficient to paſs the Fee; although, as that Caſe is reported 
1 Mod. 100, it. ſeems to be the Opinion but of two. Judges, 
So in Norton and Ladd's Cale, 1 pa 755. the Words whole 


Nenner were held to carry a Fee, although one would 


mii they would carry but an Eſtate for Life: But be- 
. -_ ___ cauſe. the Intent was 2 that a Fee ſhould paſs by 


| theſe Words, it was held ſo accordingly. That the Ob. 


JIection of a precedent Eſtate being giren (vx to the Mo- 
ther) by the Word Eſtate, was idle: For, that as it was 


tꝛance been uſed inſtead of the Word Eftate, with ſuch, a 
Neaeſtriction, it would have paſſed but an Eſtate for Life. 
That che other Parts of the in made his Intent to paſs 
a Fee · ſimple quite plain; as the Proviſion that he ſhould 
tanke the Naber s Name, and the Limitation over to ano- 
ther, and her Heirs for ever, upon his Refuſal to take the 
Name, is a plain Proof chat he intended him a Fee-ſimple, 
not to be deyelted out of him but upon his refuſing to take 
the Teſtator's Name. And might well be compared to 


Beachcroft and Beachcroft's Cale, 2 Vern. 6 90. where the 


Words worldly mw were held to paſs a Fee. Barry ver- 


lus Edgworth, Abr. Eg. Ca. 178. pl. 18. and Holden and 
Barker, Fune 11, 1706, Deviſe of all his Eſtate in Mount- 
Street, adjudged to pals an Eſtate in Fee. 


Mr. Ane General and Mr. Verney - fied on the __y 


Side, That Thomas Dodſon took die an Eſtate for Life; 
being a known Rule, That an Heir was never to be Ni 
inherited but by expreſs Words, or by neceſſary Implica- 
tion; 3 1 there eld be r no neceſſary 3 W 
the 


the Opinion of the whole 


ee Yeo; o 4 aa; 


ai refliainad to be but for Life; and had the Word Inheri- 
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the Words were capable of being taken in two. Spez $8 
they are in the preſent, Caſe, where, it is patural to take 
the Words in that Senſe, which is yes by Feople. in com+ 
mon Parlance, rather than in the ftriet ſegel gene. This 
Will was drawn by the Teſtator himſelf, who appears ngt 
to have been very knowing in the legal Significaripn of <3 
Words. Now the Word Eſtate does, in common. Speech, 
imply only the perſonal Poſſeſſion; as whep it 
a Man has an Eſtate, by that is meant Land, Hou 


© 


_—_—— —— T_T 3% 1.9 1 F270} * 2 | 71 * > hw. "Is 
The Clauſe of his changing his Name, is rather aProgf 


that he intended him but ap Eſtate for Life; for it is uſual 
in all ſuch Clauſes to provide that not only che firlt, Taker, 
but likewiſe every Heir ſhall rake the Teſtator's Name; 
and that upon any of their Defaults the Fſtate ſhall go over: 
But here is no Proviſion for the Heir of Tbomas taking 


the Teftator's Name; which looks as if he intended Thor 


mats Eſtate to determine with his Life, A4 Aft of « 16's a 


Inheritance for Life will give to the Deyiſee but an E te 


for Life; becauſe the Word Inheritance heing reſtrained to 

the Term of a Life, can mean only z Deſcription, and not 
the Continuance of the Thing given; and here after ſuch 
Limitation the Remainder is given over to another, the 


Remainder-man takes a Fee; beegule the Word Jubgrizance, 


where not reſtrained: by others, can mean only a Fee, 
| which the Word Eftate does not; and therefore very dif- 
ferent from the preſent Caſe. His Intent appears farther 
from Difference of his Expreſſion in this Clauſe, and in 
that whereby, upon Failure of taking his Name, he limits 
it by expreſs Words, to her and ber Heirs ;. which Diverſity 
of Expreſſion proves a Difference of Intention in him. In- 
deed in ſome Caſes the Deviſee may haye a Fee ſimple, 


not from the Words, but from the Purpoſes for which he 


takes, which require a Continuance of the Eſtate ; as in 


this very Will, the Clauſe whereby he deviſes ſeveral Lands | 


to his Siſter, paying his Legacies, gives her a Fee: But in 
the Deviſe to Thomas there is no particular Purpoſe to 
make that Conſtruction requiſite; nor is there any other 
Clauſe in all the Will which has a Deviſe over but this one. 


— 


| That 


7 . 3 ue 
* - 57. — — 
m . - ma 4 VEL P . » — + 22 Þ4 by 4 82 
— 1 * I > of 1 = 4 = . 2 * - 1 E 4 2 
— - p 2 — 2 — ax 2 — * - 6, + - 
A p — * F 4 4 4 ** - " 7 K £ 1 = — nd a 
* A 
= 0 - oF, \ 
* » "y A I 


— 
a — 1 * 
r N "> 73 > 
Fe. > 1 1 


A «= 
n 8 * ws FR * 
2 T 2 * * - 
a» = 1 
_— — 8 — 
0 r A 7 


—_ 
— 


o = 

E 

— — 22 - 
ZE. 


TT of: 
— Sa 4 
= — — 3 IJ * * * 3 1 


2 


rr er 


25 

_ ” 

FS 7 — og 
A PLA 


PP 


1 „ hc — 


— — . 


+, 7 — 
aA EH SITS yr 


D a Ho 295 2037, 4 
7 phate FS 5 to SH dc 


oO . FTI 
— 
We, 
<a £5 ew <> 


. . — ̃ — RE 
„ „ 
. 
xa 


E alta ted. rd dd hit 
* * — 


* * . 1 
＋ we... *S. * 


10. FI 
414 
* 
iv 
. | 
++ 
1 
1 
* 
. 
. 
7 
e 
1 
" 3» wi 
"49 vo 
: 4 4 + # 
4 x o 
1 
1 * $4 
* 1 # 
25 » al 
— * * = 


v 3H 
\ 
1 
To 
4+, 
1 4 


5 "ons © \ 


» $20 he — 
es oe * * S S e r r 


* cd... toe. ä 


* 
* 
«> ode ati * 
2 ? — — 
1 ” . — on e————_— neg oocnns 
= 
= 


S's g 
„ & , = £m n 2 98 r — N * . 
4 — 8 
/ N — " \ A A 
28 "I \ #. 1 * T . L . * L \ . % » % 
F l 8 7 | E C I 
A ' : 7 * a ' 
; 9 . 0 e a 
d, +> want 47 \ 4 * „ i q - = mY l * „ . n 1 * * 
A — — ** 


"Wilſen verſus Robinſon's Caſe, 2 Lev. 91. is d, intel. 
Ale zs the Cale is chere ſtated ; che Misfortune of molt of 
"the modern, Books beipg, that they run to the Argument 
"and Reſolution before they have well tated” the Cale, 
Leaving us often to judge of the Caſe by the Arguments: 


Beſides the Words Tenant Right, which were uſed in that 
Su PE 2 putricnlar Sighifcation. Burde verſus Bae 
At, in 173 2. is within the Rule of paſſing a Fee, becauſe 

of the Deviſe for Payment of Debts. In Norton's and 

Laus Caſe, 1 Lam. 755. the Words whole Remainder, 

which Were there uſed, ouſted any Notion of an Eltate 
for Life only. And in Becher and Beachcroft's Cale, 
(2 Vern. 690.) there being a precedent Charge upon the 
Inheritance for Payment of his Debts, the Deviſe of the 
Moiety of what was left, muſt neceſſarily carry the In- 
heritance. The Diſtinction taken in Barry and Edeworth!s 
Caſe,” Abr. Eg. Ca. 178. between 4 Deviſe of all his Eſtate 
in ſuch a Place, and at ſuch a Place, which latter (ſays the 
Book) will carry but an Eftate for Life, is an expreſs Aus 
thority for the Defendant, that but an Eſtate for Life paſſes 
by this Will; the Words here being the ſame as if he had 
put in the Word at. (Sed per Lord Chancellor, I remember 
that Caſe very well, and no ſuch Diſtinction was made in 
it as is pretended by the Book.) And another IP 
Authority for the Defendant is Wilkinſon and Merryland's 
Caſe, Cro. Car. 447, 449. and 1 Ro. Abr. 834. held but an 
TESTS THT —_— 


Tord Chancellor. The Queſtion turns intirely upon the 
Conſtruction of the Words of the Will, what Intereſt was in- 
_ 8 tended to Thomas Dodſon, whether an Eſtate for Life, or in 
Fee? In order to come at the Teſtator's Intent, the whole 
Complexion of the Will has been very properly taken into 
Conſideration on both Sides; and it has been ſaid, that the 
firft Words, Worldly Eſtate, were uſed only to ſhew, that 
what he was then doing was animo Teſtandi ; but not in- 
tended by him to reach to the Whole of his Eftate. As 
to that, I am of Opinion, that theſe Words prove him to 
have had his whole Eſtate in his View at that Ls 
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deed _ — ave n but a a partial Diſpoſition); : but, 
if the Will be general, and that taking his Words in one 
Senſe will make the Will to be a complete Diſpoſition of 
the Whole, whereas the taking them in another will create 
a Chaſm; they Thall be taken in that Senſe which is moſt 

likely to be agreeable to his Intent of diſpoſing of his whole 
Eſtate. 
Will will be perfect, and take in the Whole: Whereas, if 
he takes but an Eftate for Life, one Moiety will, after his 
Death, deſcend upon bim as Heir at Law, and the other 
Moiety to the other Coheirs. The Clauſe whereby the 
Eſtates are deyiſed over to his Mother and her leis in 


caſe Thomas ſhould refuſe to take his Name, hath been 


argued as a Proof of his intending him but an Eſtate for 
Life; but that depends upon the Conſtruction of the 
Word Eftate, which will be clear from the Senſe he hath. 
taken it in through all the other Parts of this Will, where, 
whenſoever he hath uſed it, he has n meant thereby to 2 
the Inheritance. 


It hath been ſaid indeed. That in PPE 1 the Fee 
doth not paſs from the Force of the Words, but from the 
Nature of the Purpoſes, viz- That of paying Debts, Vs. 


But ftill the Words are an Argument that he intended to 


paſs the Inheritance, though not the whole Argument. Ic 
has been ſaid likewiſe, That the Word paying does not of it- 
ſelf import à Fee; but ſtill, In what 22 hath he uſed 
the Words my 22 ? to paſs the inheritance. As for Ex- 
ample ; The Word is left out in the Clauſe now in Que- 
flion ; which is a very material and a very operative Word: 
But yet none will pretend that this Clauſe ſhould be ex- 
punged by reaſon of the Omiſſion of that ſingle Word. 


If therefore Thomas takes an Eſtate in Fee, the 


Then the next Words are, All my Eſtate, Northwith Cloſe, - 


North Cloſe, Cc. without either in or at; which is like- 
wile very imperfect: So that it muſt return to the Words, 


All my Eſtate to my Mother for Life, and to my Nephew Tho- 


mas Dodſon after her Death. Now although, the Word 
Eſtate may, in common Speech, not mean an Inheritance ; 
yet it is clear he hag! meant it {o here: And then taking 
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the other Half to the other Coheirs, as h 


all his real Eſtate in or at (I do not rightly remember 


verſus Burdet, in 17 32. are very ſtrong Authorities for the 
Plaintiff; in the firſt of which the Fee was beld to pals. 


- Deviſe of his particular Eſtates at ſuch and ſuch: a Place; 


not do ſo here, becauſe applied, in the firſt In 


i. 
, X 
o 


it in that proper legal Senſe, it will be a complege Dit. 
poſition of the Whole: Whereas, taking it to carry but an 
Eftate for Life, there-will be a Chaſm, an incomplete Diſt +. 
poſition; ſince Half much deſcend to this 5 Thomas, and, * . 

1 4 is hath been before 
obſerved. - In the Counteſs of Bridgwater and Duke” of Bol 
tons Cale, 1 Salk. 236. Abr. Eg. Ca. 178. the Deviſe of 


which) ſuch a Place, was held to paſs a Fee. And 1 d 
not think there 1s any Difference between the Words a 
or in; they, in my Opinion, mean the fame Thing: The 
Caſe of Wilſon Th . Robinſon, 2 Lev. 91. and of Burdet 


by the Words Tenant-Right Eſtate 3 and the latter was 3 


which was held likewiſe to paſs the Inheritance. Nor di 
the Proviſion in the End of that Caſe, for Payment of his 
Debts, influence the Conſtruction ; but it was decreed 
upon the Force of the firſt Words. The ſame Reſolution 
was in that of Barry and Edgworth, Abr. Eg. Ca. 178. 1 
which are ſo many expreſs Authorities that the Word 
Eſtate carries a Fee: Nor hath any Caſe been cited to 
warrant the altering the known legal Signification of it. 
An Objection indeed hath been made from the Nature of 
the Limitation ;, and it. hath been ſaid, That, although the 
Word Eſtate might in other Caſes carry a Kee, yet it could 

EE to an 
Eſtate for Life only; and therefore was intended but as a 
Deſcription of the Thing intended to paſs: But that Ob- 
jection hath no Weight in it; for, although He gave it par- 
ticularly to his Mother in the firſt Place, yet the Deviſe to 
his Nephew is in general Words; and I cannot ſee that the 
Limitation for Life, in the firſt Inſtance, where the ſecond 
Limitation is general, can make any Difference. Another 
Objection has been made, That had he intended him an 
Eſtate of Inheritance, he would have given it him in the 
fame Words as he has limited it over upon his, Default of 
his taking his Name: But this Wording is fo 0 
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that I think no great Streſs can be laid upon it. What 
weighs with me, is the Intent plainly appearing to paſs the 
Inheritance; as 1s manifeſt from the other Clauſes of the 
Will. Indeed as to the other Lands, wherein the Teſtator 
had not a Fee, the Words my Eftate paſs only ſuch an In- 


tereſt as the Teſtator had; if a Fee, then a Fee; if but a 


Chattelz then that only ; the Operation of the Words be- 
ing 2 to the Effate the Teſtator häth in Whar he 
deviſes. M 


And fo decreed an Eſtate in Fee to Thomas the Nephew. 
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In CURIA CANCELLARIEA. 


, Air John Robinſon verſus Comyns. 


Ae Obert Sheffield being ſeiſed of a real Eſtate, and 
_—— poſſeſſed likewiſe of a conſiderable perſonal Eſtate, 
3 - by Will deviſed all his Lands unto the Defendant 


to pay Debts, and his Heirs, to the Uſe of the Defendant and his Heirs, 


in Tau fer in Truſt for Payment of his Debts, and afterwards in Truſt 
his Grand: for his Grandaughter Mary (the Plaintiff's late Wife) and 


daughter C. 


(late Wife of the Heirs of her Body, Remainder to the Defendant Comm 
the Plaintiff) ; . * . 2 * N 

and the Heirs and his right Heirs, upon Condition that he ſhould marry 
of her 90dy, the Teſtator's Grandaughter ; and gave him likewiſe his 


Remainder to 


B. in Fee, up. perſonal Eſtate in Truſt for Mary until ſhe ſhould attain her 


on. Condition 


that be marry Age of T'wenty-one, and made the Defendant his Execu- 
hin di per. tor, and died ſoon after. The Defendant brought a Bill 
ſonal Pate in for perpetuating of Teſtimony of the Witneſſes to the Will; 


ant he ana and in his Bill, reciting the Clauſe in Robert Sheffield's Will, 
full Age; and 3 5 | declared 
cutor, and 


died. C. refuſed to marry B. and marries the Plaintiff; and at full Age ſhe and her Huſband ſuffer a Reco. 

very of the Premiſſes. The Condition of the Deviſe in Fee to B. is diſpenſed with by the Lady's Refuſal; 
but then that Remainder is well barred by the Recovery, without a Fine; though the Bargain and Sale, 
whereby the Tenant to the Pracipe was made, were not inrolled till after the Recovery was compleated. 


In Curia Cancetlariz. 


declared himſelf, ready 


and willing to marry the young 
Lady; but ſhe, by her "I ſet forth her. abſolute 
Averſion to the Match, and utterly” refuſed: to have him; 
and ſoon after, marrying the Plaintiff, ſhe and her Huſ- 
band (after ſhe had attained ; her | Age of Twenty-one) made 
a Bargain and Sale to J. &. in order to the ſuffering a com- 
mon Recovery; wherein her Huſband and ſhe were vouch- 
ed, and the Uſes thereof were to the Iſſue of the Marriage, 


Remainder to her own right Heirs ; the Lady died, lea- 
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Defendant: to have: a 
declared ini the Re- 
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Eſtate the Remainder in Jobn Compns is? Whether it be a 
Truſt, or a legal Eſtate? It is obſervable, that the whole 
Eſtate, is given to the Defendant and his Heirs, to the Uſe 
of him and his Heirs; which is a compleat Diſpoſition of 
the whole legal Eſtate; and being in. caſe of a Will, would 
be ſo of the equitable Intereſt likewiſe, unleſs the Teſtator's 
Intent appears to the contrary, as in this Caſe it manifeſtly 
does; for, it is given in Truſt for Payment of his Debts, 
c. and fo far is a Limitation of an equitable Eſtate, the 
Remainder of which (had the Teſtator gone no farther) 
would, after the Purpoſes ſerved, return to the Heir at 
Law; as was determined upon Serjeant Mapnard's Will. 
But then there comes a Remainder to the Defendant and 
his right Heirs, Ac. It is true that the Word Remainder 
(properly ſpeaking) ſigniies only a Qontinuance of the ſame 
kind of Eſtate, as is before, limited, which here was only a 
Truſt-Eftate :. For, when the whole legal Eſtate is diſpoſed, 
of, and Part of the equitable Intereſt likewiſe;; there the 
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'De mT; Hili. 1 Ic. 


vo HA the Condition i is performed, will veſt the Eflate in 

tin; anc} k thaCondicier bo tor aug it will Abs 
deſcend to the Heir: The Teſtator cherefore has conſidered 
it as an equitable. Intereſt. And yet it is likewiſe true 
that this equitable Intereſt, when veſted in the Tame Rer. 
ſon wich the legal one, aut, as to ſorts Purpoſes, be cor 


ee eee 
art F TOR 11 1 of 4 


The next Queſtion i is, Whether the Condition annexed 

to the Defendant's Remainder be a Condition Precedent 

or ſubſequent? And as to this, I am inclined to think'it is 
Condos , A. Condition Tablequent. There are no technical Words tc 
| fubſequent, diſtinguiſh Conditions precedent and ſubſequent; hut 
Works w d. Tame Words may indifferently make either, according to the 
 &oguifirben. Intent of the Perſon! who creates it. In this Cale the pre. 
cedent Limitation 'was an Eſtate- tail in Poſſeſſiom; and 
therefore why ſhall we not ſay, that as to this Reminder 
likewiſe, it was the Teſtator's Intent to have it velt im- 
mediately in the Defendant? The Limitation is immediate, 
although the Condition upon which it depends 18 fubte⸗ 
quent. Whether the Defendant hath broke the Cdnditicn 
or not hath not been proved: But from his Anſwer; and 
ſome other. Things that have appeared in the Caiiſe, 1 — 


inclined to think it now diſpenſed: with E 
Lady Robinſon's Death, and partly by Her Declarat in her 
es 


& 1 *Þ 5 F 


Anſwer to the former Bill; that he would not ma 
and therefore the Defendant 8 Intereſt is now 


ops 2 e ann von 0 te . 
Abe Gele has been TOs «wind ahi 
of the Lady. obinſon. and her Huſband was barrable by a 


Recovery ?. and if it was, Whether it was well 'barred by 
this Recovery without a Fine? It has been aig, That a 
legal and an equitable Intereſt cannot be incorporated to· 
Wi ; but that Objeftion' cannot affect this Caſe; For, 
legal and equitable Eſtates cannot be i incorpo· 
— ” es hath not limited an equitable Eſtate 
410 chen the legal Eſtate, but hath at firſt 8 the a 


Fee, It happens indeed that the laſt Part G the equitable 
Intereſt 


In Cui eee | . 


4 #- = Su A - 1 . — 


. — 

Intereſt may be conſidered as merged by coming to one — 
the ſame Perſon, who had the whole legal Eſtate in him; 
but it would be hard, that by coming to the Defendant, 


d = 
\ | | 
* — 5 — _ . —— 
fl : 4 ba -— Wo — — 
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23; = y 


although not abſolutely (fot the Heir might, upon the 1 

Condition broken, have taken the equitable Intereft 1 of D —_ 

Bam) it would be hard I fay; that ih ſhould t the Eh VE —_ 
ration: I therefore think it an equits ie Fe, in ar 1588 


Jr Defendant, as well as that Which Wis in t 
Robinſon, and conlequently that ſhe and her Hh 
n Power to bar it. how Je * 2 1 done in his Cafe 
is ane His n 255 


5 . 15 — * 12 4 * 


- I heath been Gala, That's 1 Fethe' Tenant in Tall and ber 
Huſband cannot make a Tenant to the Pyæript Without a 
Fine: But whatever may be the Cale where 1 Huſbagd - - 
is merely ſeiſed in Right of his Wift is not nie eſſary fot q/ 
me to determine; — in this Oaſe Sir Jh 957 "26 
did, by his Inter- matriage, become intifled to an Eſtate b 
Curteſy; and therefore he alone, without his Wile s jolt - 

ing, might have made a god Tenunt to the Pr ecipe. i has © 
been alſo objected, thut the Bargai and Sale, whereby the 
Tenant tothe Precipe was fade, Wis not inrolled until the 
Recovery compleatedd: As to that, if the Lord Hobart's 
Opinion, as cited fro Golabolt, Report, had been La, 
ſome judicial Authority would ly Have fallowsd it 

If there be no Inrolment, then the Batgaiti and Sale are 
void; bur if there be an Inrolment vithih tix Months, 

then i it is good by Relation. * * 


enn. 


And ſo decreed * * Plaintifh. 
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Is Huſband On Lock upon his Marriage with Wieden 1 


e (in Con- J gave & Bond to two Truſtees, reciting, That whereas 
b. of by Ig « id. Marriage be the ſaid Lockyer ſhould be greatly 
pad ie preferred) in; Riches, 3 Subſtance to ihe Value of about 
5001.) agrees FOO J. and had agreed to pay her the yearly; 8um of 
men ts 10 J. to her ſole and ſeparate Uſe, às well during the 
_—_ — Coverture as being ſole, without any Controul from her 
difpoſe of intended Huſband.; and likewiſe chat if ſhe ſhould die in 
bn bis Life " his ; Life-time 2 at ſhould. be lawful for her to diſpoſe, 


GY 1 Will, of S Sum of 100 l. and all her wearing Ap- | 


ſhe ſurvive, he 


k 22 , "Warch, Rings and,:Jewels;3_ and that in caſe the 
; Plar, ſurvived him, then he wWas to leave her the Sum of 
2 * 2000, and all ber wearing, Apparel, Plate, Jewels; Houſhold 
was a Bond of r Furniture, Linen and Woollen of all Sorts, which 
Huſband dies, ſhe ſhall at her —— ebe poſſeſſed of, to be at her 
„ . And for the me ſecuring the Premiſſes, 
— NA the {aid Fob. Lockyer was upon Requeſt 4 ſettle; Lands 
gatee, but had Of the yearly Value of 12 L Now the Caption of this 
nor recovered Obligation Is, That. af the ſaid Fohn\ Lockyer ſhould pa 
den be Wie the laid Sum, and ſhould (in caſe. of roy "Carving her) 
Ir permit her to make ſuch Will; and if ſhe! ſurvived 
to the Rees him, WO Id leave her the Sum of 200 L and all her 


eh Weäring Apparel, Nc. that ſhe ſhould: be poſſeſſed of at 


be being a the Time of her Wan char then this OV to 


Purchaſer of i 
by the eule. be void. > „VVV 


ment on her. . 
Part of 1 laid Elabeth's Fortune conſiſted it in a Bond 
Debt of 200 U given to her while Sole; then the Marriage 
takes Effect; and Jobn Lockyer the Huſband makes his 
Will, and the Plaintiff reſiduary Legatee thereof, and dies, 


iche ever recovering ches Bond Debt of 200 l. then his 
Wife dies. 


And 
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And nom the Queſtion was, Whether this Bond Debt 


(being a Choſe in Action, and never reduced into Poſſeſſion 
by him) ſhould go to his Repreſentative, or to the Repre 
ſentative of the Wife, who ſurvived her Huſband. . : - |, 


Mr. Solicitor. General and Mr. Clive | argued for the Plain- 
tiff, That although the Huſband hath by Lam no Right to 
a Choſe in Action belonging to the Wife, unleſs, reduced 
into Poſſeſſion by him and his Wife during the Coverture, 
according to 1 1ſt. 35 1. b. yet that would not affect the 
preſent Caſe, the Huſband here being a Purchaſer for a 
valuable Conſideration of all his Wife's Fortune, whether 


in Action or Poſſeſſion, by Force of the Condition of 


his Bond; and cited the Caſe of Medith verſus Wynne, 
Ar. Eg. Ca. 70. pl. 1 J. although, as the Court obſerv d, 
that Caſe is quite different from this; for there the Huſ+ 
band ſurvived the Wife. And Parker and Wyndbam's Cale, 
Precedents in Chan. 411i. 

Mr. Faxakerley inſiſted on the other hand for the De- 
fendant, That the Huſband could not be conſidered as a 
Purchaſer, the Article reciting that he ſhould be greatly 
advanced to the Value of 500 L and that if {ſhe ſurvived, 


he ſhould leave her 200 J. beſides her wearing Apparel: 


And ſhould the Plaintiff's Conſtruction prevail, then ſhe 
ſhould not have even ſo much as was her own ; and the 


Huſband: would be a Purchaſer, not with his own, but 


with her Money: So that here is no Conſideration moving 
from the Huſband to the Wife. And where-ever the Court 
takes an Advantage from the Wife which the Law gives 
her, it muſt be upon ſome Advantage redounding to her 
from her Huſband's Eſtate, of which there was nothing 
here. Had there been any dowable Eſtate, ſhe muſt have 
been indowed notwithſtanding this Bond, and therefore 
no Reaſon to bar her of this legal Advantage ; according 
to the Reſolution in Liſter and Liſter's Caſe, 2 Vern. 68. 
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| ſurvive him, then he ſhould leave her 200 L and her wear- 
ing Apparel, Jewels, Ne. 80 that it hath been truly ſaid, 


200 J. would be, that he ſhou | | 
to leave her ſo much if the furvived him, and ſhe not 


preſentative is intitled to this 200 L. 


Action have been decreed to the Huſband's Repreſentative 


(he dying in the Liſe- time of the Wife) have gene upon 


the Reaſon of Equality, there being a Settlement made by 


the Huſband on his Wife, whereby he became a Purchaſer 


- - 


of her Fortuna and therefore, on the one hand, as ſhe 
was to have the Proviſion made by the Settlement, ſo en 

the other he ſhould have her whole Portion. In this Cafe 
indeed there is no Settlement of any Eſtate by the Huſband 
upon his Wife, only a Proviſion, that in cafe the ſhould 


That here is nothing moving from the Huſband ; fince the 


Whale that the is to have will not amount to 5001 But 


fill is not this the Agreement of the Parties? Had he re- 
duced it into Poſſeſſion during the Coverture, it had been 
his abſolutely: Nay, he might have releaſed it during the 
Coverture. Indeed had there been no Agreement, the 
Law which gives her the Chance of Survivorſhip muſt 
have taken Place: But ſhe hath waived that Chance-by her 
expreſs Agreement of having ſo much at all Events; and 
his Departure from that abſolute Right which the Law 
gave him over the Whole, either by reducing into Pofleſ- 
ſion this Debt, or by releafing+ it, is of itſelf a ſufficient 
Conſideration ; the "Conf ce of his not having this 
d be bound on the one fide 


bound at all. I think therefore that the Hulband's Re- 


And ſo decreed for the Plaintiffs. | 
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R Mitberley being poſſeſſed of Sub- ga Stock and 7 cer th 


| F Refiduum o 


other Stock to the Value of 20004 / by Will dated her per _ 
the 1 4th of December 1732. deviled ſame Annuities, and 285 10 , FE 1 
ſubject to thoſe Annuities deviſed all the Reſidue of her Nane (os = 
perſonal Eſtate to Bridger Furt (the Plaintiff) by the Name rat mk 
of Bridget Huber fi Maiden Name) and ak hee. 27 fie , 
ecutrix 0 her Will, — died: The Plaintiff being ſometime — 7 
before the Teſtatrix s Death (bur unknown to her) mar- — * 

ried to Mr. Furt, who thereupon agreed with the Deſen- i is dra, 
dant Blomfield to ſettle this 2000 l. and put it into the ber Hubert 
Hands of two Truſtees; one whereof to be nominated by ad Wy 
him, and the other by his Wife, in Truſt for Huſband and N 
Wife and the — The Huſband and Wife make a cordingly : 
Transfer of Stock to the two Defendants as Truſtees notni. Peg 1 
nated by them both.  Blowfield, the Wife's Truſtee, draws pared pare, but ot 
a Declaration of Truſt, and ſends it into Sculnte Fort being objected 
and his Wife, to be executed by them ; whereby this Stock — — 
was to be ſettled upon the Huſband and Wife for their de age 
Lives, and for the Life of the langeft Liver of them, then ment; and by 
for the Iſſue of the Marriage; wy if na Iffue, then for the — 
Wife, her Executors and Admingtiators r The Huſband Jaw ande; 
refuſed to execute this Declaration, apprehending that his before chat is 
Wite would thereby be impower d to diſpoſe of the Stock bis Wiſeadmi 
during his Life, in caſe they had no Iſſue, and that ſhe died 3995; fe. 
before him; but by Letter Airelled to the Defendant Blom- — 1 
feld, he deſired 4 the Truſt ſhonld be declared jointly ter o her own 
for himſelf and his Wife ſur their Lives; and after their nor as oo i Adm 
Deceaſe, then to their Children, then to the Survivor to f. in = 
take the Whole : A Declaration was accordingly drawn ; 
but before it could be cranſinitced ro the Huſband he tied 
inteſtate without Iſſue. - 
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And now the Queſtion Was, Whether 80 e 
ſhould be * upon as Truſtees for the Wife as Admi- 


niſtratrix 
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5 Executrix of her Will, and reſiduary Leg 
her Maiden Name, not knowing 
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niftratrix to the Huſband ? (in which Caſe the Defendant 


Fort would be intitled to a Moiety under the Statute of 
Diſtributions, he being Father to her Huſband) or, whe · | 
ther they ſhould be Truſtees for her in her own Right? 


Lord Chancellor. The Teſtatrix has made the Plaintiff 
atee thereof, by. 
her to be married at that 


Time; and it would be hard therefore to {ay this 20001], 
did veſt abſolutely in the Huſband, notwithſtanding the 


Caſe, 3 Lev. 403. that hath been cited; eſpecially in the 
preſent Caſe, where ſhe is made Executrix, and conſe- 


- quently chargeable with Debts. - But without entring mi- 


nutely into the kind of Right which the Huſband had to 


this Stock, whatever it was, he had it ſingly through his 
Wife, ſubject to the ſeveral Agreements made for ſettling 


this Stock; and it was very reaſonable that it ſhould be 


ſettled, the Huſband: having made no Settlement upon her. 


The firſt Agreement between the Huſband and Blowfield 


Was, That it ſhould be ſettled fo, as if they had no Iſſus, 
the Survivor of the Huſband and Wife ſhould take the 


Whole, and that it ſhould be put into the Hands of two 


Truſtees, to be nominated by the Huſband and Wife; 


who accordingly make a Transfer of the Stock to the two 
Defendants as their Truſtees ; then comes the Declaration 


of Truſt drawn by Blomfield, and therein a new Scheme of 


turning his Money into Land, which was never thought of 


before, and the Proviſo about the Survivorſhip not at all 
obſerved ; but inſtead: thereof it is expreſly ſaid, That in 
caſe there be no Iſſue of the Marriage, it Thall be to ſuch 
Ules as the Wife ſhall direct: This Declaration the Huſ- 


band poſitively refuſes to execute, but by a Letter to Blom- 


field, propoſes to have it ſettled according to the Agree- 
ment, that is, that neither he nor his Wife ſhall have 
Power to diſpoſe of it, but that it ſhould go to the Sur- 
vivor; upon which another Declaration of Truſt is drawn, 
but the Huſband is prevented by Death from executing it, 
having before declared, that which of the two ſurvived 
ſhould have the Whole; which ſhews his Intention of con- 

tinuing 


— in Ts — — 5 — hb appears w 
ſhew: any Alteration of it. Taking it ore in that 
Light, 1 5 conſider the Defendants as Truſtees, not only 
for the Huſband, but for him and his Wife; otherwiſe, 

What Neceſſity was there for their being nominated, on 
both Sides? it being antecedentiy agreed upon what Terths 
this Stock ſhould be Tectled ; the Agreement was complete ; 
on both Sides, and the Tubſequent Transfet-of che Sock 1 
the Truſtees muſt be taken in Purſuance of that Agree- 
ment; and not to convey away all the Wife's Right, which 

was ſettled by the precedent Agreement - to which this 
Transfer relates, and is a Completion of. I am therefore 

of Opinion, that upon her ſurviving her 7 * 
Stock is become her ſole and N * 


And fo decresd the Defendants 10 be Truſtees far the 
Wife in her own * 


3 Will. Reb. 
409. S. C. un- 
xz ” der the Name 


Heard veal Sr ran ford. 


T1 HE Defendant 8 wife WI Marriage, cbs. A Pro- Stamford. 
miſſory Note for 50 1. to the Plaintiff, in Conſidera- « wa. b net 


tion of five Y Years Service, at the Rate of 10/. per Annum, ny = 

and afterwards, married the Defendant, who had a Fortune du _ 

22 her to the Amount of 700 J. Part whereof conſiſted Law, wit he 
Things. 

ceived as Huſband, and the reſt he took as Adminiſtrator — Pg 

to his late Wiſe. The Bill was for the Payment of this had a 1 are 


Note, upon Suggeſtion of his having received a great For- bern onthe 


tune with her, and never having made any Settlement * 4 — 


upon her. The Defendant inſiſted, That that Part of bis Corerure . 


Wife's Fortune which was not reduced into Poſſeſſion by Bae Ae 


a CO 


Death as Adminiſtrator? was not near ſufficient to pay her ber 


Debts; and that he had * paid more than your Part 
amounted to. | | 


Yy "oo 
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in Action, ſome of which the Defendant re- Wige of 


Y Debts, alcho* | 
him during the Coverture, and which he received after her u ner get 
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The > a was, Whether? hh Hniſbarid ſhould be T4. 
He in Equity to the Payment of his deceaſed Wike's Debrs; 
and the Fortune he had received with her ſhould be looked 
bk ita. equitable Aſſets ? it being clear, that at Law he's 
; chargeable 


only r the Covetttire, and no, longer. 
For the Plaintiff was cited "the Cafe of Rg viclth 
Gotham, 1 Chan. Ca. 295. where, upon a Bill brought 
againſt the Hufband for Diſcovery. of Goods bought by the 
Wiſe before Marriage, which after her Death catne to his 
Hands, the Lord d Nottingham faid, he would change the 
Law in that Point. Ape alle that e of Powell verſns Bel, 


* Eg. Ca. 60. 77 7. _ 


Lord chumerlbr. The Oncftion is, a the Hiſband 
as ſuch, be chargeable for a Debt of his Wife after her 
Death in a Court of Equity ? As on the one hand the 
Husband is by Law liable to all his Wife's Debts during the 

Coverture, although he did not get one Shilling Portion 
with her, and that her Debts ſhould amount to 20001. 
or any other Sum whatever; ſo on the other band it 18 48 
N that if the Debt be not xecovered during the Ob- 
verture, the Hus band is no longer chargeable as fuch, let 
the Fortune he received with his Wife be never ſo great. 
The Caſe perhaps may be hard, but the Law hath made it 
ſo, that i it may be =—_ om both Sides, as well where the 
Husband is Val during the. Conertuze, ſor a Debt of his 
Wife s, wich whom, he had po Fortune, as where he by ber 
Death is diſcharged. from all hen Debts, notvrithſtanding 
any Fortune ha may. have received in Marriage wich herz 
o i is the Law, and the Alteration of i Ht: is the Proper Work 
of the Legiſlature only; There are Inſtances indeed ny 
which a. Court of Equity, gives Remedy where the Law 


"De? De Term: 5, Hil 1 103 * 


wart Vero Phe: ws then, + 


4435S 


— gives nene; but where à particular Remedy is given by 
doe Legi. LAW; and that Remedy LOT and 5 by par- 


tare, bet 1 ot ticular Rules, it would be very improper for this Court to 
of Equi. take it up where the Law leaves it, and extend it farther 


than the Law allows. * if Relief was to be given 
: in 


; In Curta Cancell ria. 


= 
= — th 2 m — * 


R 


8 „„ 


in this 8 it would be yery ry unteaſrable not to xd 
it to the former Cale, where the Hardſhip lies on the Hul- 
band, which was never yet done. There is a Caſe which 
may, and probably does Happen very often, that comes 
very near to this. Suppoſe Goods are ſold for a certain 
Price to a Perſon, who jult after the Delivery, and befere 
the Price paid, becomes a Bankrupt, and thele very Ggods 
are veſted in the Aſſignees ; the Vendor can come in but 
as 4 Creditor for bis. Share; and can neither pretend to 
have the Price agreed, nor purſue the Goods in the Hands 
of the Aﬀfignees ; and yet this is a Hardſhip up on him, but 
not füch 48  reltevable here. In the Caſe of ane ver- 
ſus Goodham, the Goods never came to the Hi uſband's Hands g 
until after the Wife's Death; which made it a. very hard 
Caſe upon the Creditor, and xobably occalioned, the Say-, 
ing of my Lord Nottingham ; zut even there he only OvVer- 

ed a Demurrer, put into a Bill for a Diſcovery of the 
Goods ; and it 255 not appear what became afrerwards WF: 11 
the Cauſe. (a) And in that of Powell verſus Ball the Wife (a) Upon 
was Adminiſtratrix of her firſt Huſband, and i it did not Gig th 
appear what ſhe had in her own Right, 700 What as Ad- — 9 
miniftratrix of her Huſband ; in \ which Cale the Marriage age the Caſe of 
is no Gift in Law of the Goods which ſhe hath in Auter . 
Droit. And upon this Reaſon only are founded all the 27,4... 
Caſes where. a ſurviving Huſband * . e with * e 
his Wife $ Debts after %g Death. . | Teſtator's. 


Widow, ..w 

had1 he Goods of the Tabea Kxecuton as der the I. 1 — thc Bi 
to de ſatisfied of theſe Goods; th the Defendant N Which Demurrer, 18 December pre 6 
was over. ruled by Lord-Chan. That afterwards on the Hearing fuſe, 2 December 1678. the De- 
fendant inſiſted that his Wife had the Property in- theſe Goods : at ＋ arriage, which were Part of her 
Portion; but nevertheleſs to avoid further Trouble,” and in Caſe an Aſſigument of ſome Leaſchold Eftates 
mentioned in the Cauſe were made to him, (tho' he was not liable by Law ſo to do) yet by his Counſel he 
C bono tes ; ere. the decretal Order runs thus: That the Defandant Goodland do pay 
to the ſaid Exeentors the Sam of 3591.7 dent Bowe them e his 
Offer ge fo that this heing a equence of the'Defendant's Offer, to be no 
expreſs Determination in the Point; kowevi, — probable that the the Defcidait pe 
the G 5 75 Court 7 on ing the Demurrer, war Ware we the above m 

Offer. 411. it 4 Note 


9 © a 1 I 
[T5 'S. $ 41.4 #1 


* FX e an a ** poten as ** had 
received ſince his Wife's Death as her Adminiſtrator; and 
that he ſhould. be liable for ſo much only : But, as to any 
further Demand againſt her, diſrniſled the Bil. a 
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by Articles 
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A 2 g } . Ta 7 


2 22 verſus Serear fi ela. 


The ** 


Homas Streatfild, the Plaintiff's Grandfarher, wat "A 


revious to his . ticles previous to bis Marriage, May 31, 1677. agreed 
— nk to ſettle Lands in Sevenoake to the Uſe of himſelf and Mar. 
certain Lands 5h his intended Wife, for their Lives and the Life of the 


to the Uſe of 
himſelf and Survivor; and after the Survivor's Deceaſe, to the Uſe of 


i . Heirs of the Body. of him the ſaid Thomas on his Wife 


Ts of the begotten, with other Remainders over. The Marriage ſoon 


Marriage, in after took Effect, and by Deed, dated April 5, 1698. reci- 
Manner. He ting the aforeſaid Articles, he ſettled his Lands at Sevenoake 
makesa Deed, to the Uſe of himſelf and his Wife for their Lives, and the 


'not purſuant 


1 Life of the longeſt Liver of them, without Impeachment 


and wo Of Waſte during the Life of Thomas, and after their De- 
and <pon the Ceaſe to the Uſe of the Heirs of the Body of the ſaid The- 


Marriage ade mas, on the {aid Martha to be begotten, and for want of 


other Lands, {ſuch Iſſue, Remainder to the right Heirs of Thomas. They, 
tion of this laſt had Iſſue Thomas (their only Son) and two Daughters, 
the u Margaret and Martha, in the Year 1715. Upon the Mar- 


Manner ; and rĩiage of Thomas the Son, the Father ſettled other Lands (of 


— Lk which he was ſeiſed in Fee) of the yearly Value of 3551. 
rnd 0 de to the Uſe of his Son for Life, Remainder to the Daughters 


in wee; nt of the Marriage, Remainder in Fee to the Son, with a 


Wit, and de Power to raiſe 2000 1. for younger Children. After the 
we” former Son's Death, Thomas the Father, in the Year 1723. levied 
Lands to 3s. NEC. the Lands compriſed in the Deed of 1698. to the 


two Daugh- 
ters, nxt Uſe of himſelf in Fee, and in the Year 1725. made his 


bo href Will, and thereby deviſed: Part of thoſe Lands to his two 
Wer Daughters Margaret and Martha; And alſo all other his 


Uſe of his 
Grandſon for  Manors, Meſſuages, Lands, Tenements and Heredita- 
uſual Remain- ments whatloever, either 1 in Poſſeſſion, Reverſion or Re- 


ders; and Lins 3 r In cc mainder 


with Direc- 


tion, out of 
the Profits, to educate the Grandſon; and to place out the reſt of the Profits, to be paid to the Grandſon at 


Twenty-one Years of Age; and if he does not attain that Age, to be paid to his ſaid Daughters, their Exe- | - 
cutors, Sc. The Gran ſon is not to be bound by the Deed, which did not purſue the Articles: but then 
he ſhall make his Election when he comes of Ads; and if he chooſes to take Lands, which ought. to have”: 


been ſettled, the — * Aunts) ſkall be repriſed out of the Lands deviſed to him. 


+1 dee Ganedaries © 


0 = not therein before given 8 nts 28 


« jn the Counties of Ro Surrey, or el{exhere,..corTru- 
ce ſtees, in Truſt for the 1 40 Thomas his Grandſon for 
Life, Remainder to his firſt ant ober Sem in Tail Male, 
<« Remainder. to his Daughters in Tail, Remsinder to Mar- 


« garet and Martha, with ſeveral Remainders oper: chen 


comes this Clauſe ] And; my, Will and Meaning farther 
« is, and I do hereby authorils and appoint he Truſtees, 
and the Surviybr of them, to receive the Rents, and Pro- 


« fits of the ſaid Eſtates to them deviſed; and out of the | 


«© ſame. to; allo and expend, for the Education of my 
« Grandſon Thomas ſo much as they ſhall think fic Auen 
bis Minority; and that the. Truſtees ſhall place o 
0 Intereſt ſuch Monies ariſing out of the Rents and Probics 
4 of the faid Eſtates ; which ſaid Monies, wich Intereſt 
< ariſing therefrom; my Will is, be paid: to my Grand- 

on Thomas, at his Age of Twenty- one Years, if be 
« ſo long live; or in caſe he dies before that Age, then 

< that the ſame ſhall be paid to my two Daughters Mar- 
et and Martha, their 2 /ereg a une Teſtator 


a in pen Near 3 15 - 77 7 14 eg? mes 164 6 


e oe! 77 \? 17 13 "or 7 pole : * ©. 565 "2 =” 51 235 28 


Tbe Queſtion 9 Whether the e fs 1698. 
was a proper Execution of the Articles of 167% and if 
not, whether the general Deviſe to the Plaintiff. ſhould be 
taken as a Satisfaction my wa he was * ee * 


n er eee bl bar bs 


bY 
7 £8! 4 


Ms Solicitor 3 Mr. 8 Baghevly, and Mn. 
Noel. argued for the Plaintiff, That al 
Arn executed Thomas the Gratdfather would have been 
Tenant in Tail, yet the Articles of 1677. being but Exe - 
cutory, this Court would interpoſe, by carrying them into 
Execution in the ſtricteſt Manner, and not leaving it in his 


Power to deſtroy the Uſes as ſoon. as. raiſed. That accord - 


ing to that Rule the Deed of 1698. was certainly uo Exe · 


cution of the Articles in Equity; for, though it was in 


che very Words, yet it did not at all anſwer the Intent of 
1 the 
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Ante 80. 


to the Arekles, arid it being rade 


Articles © And where Mere . an 1 


it the Plaintiff is no more than Tenant for Life, and even 


the ET and came dete thla e Ruler of Wer, 
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That 4 Settlement in en, don Thomus the 80“ 
Marriage it of Digs JP reater Value thn ; 
thoſe . in the Artieles) could never be though 
Satisfaction fer therm, thire(being no Reference ar" alt in * 
only in Cinfideration 
of che Song Marfzage, aud for fettling a Joinrure upon his 
Wife and mak ing X eoffiperent Provifion for the” Hue; | 
Al Which are new Conſiderations no way relative to the 
— 


not x n chere a0 100 85 Mis pi 4 1% That: ; 
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hat nothing could be taten for's Sariefation but what 
wis in its Nature agrecuble to the Thing w' hien Was to be 
done, was held in Loch merb arid" Lady Lechmere's Caſe! Bt 
in this Cuſe Thomas the 8en was by the Articles to Hart 
been Tenant in Tait; bur by the Settlement'i 718, dhe wg 
to be but Tenant for Life; which Was giving him a ſeſs 
Eſtate for a greater, and conſequently not to be deemed a 
Satisfaction Without a ſpecial Acceptance of it as ſuch, ac- 


cording to the Rule in nere Cale; 5 Co. i 17 Where it 


is held that Payment of a leſſer Sum can never he. Satiſ- 
faction for a greater, unleſs upon & ſpecial Cireumſtance 
ſhewing the Intent; as Payment at an earlier Day G. 
That the Will could no more be taken for a Satisfaction 
than the Settlement, and upon the ſame Reaſons; for, by 


that not abſolutely, the Profits being directed by the Teſta- 


tor to be accumulated until che Plaintiff attains his Age ef 


Twenty-one, and then to be paid to him; but if he dies he. 
fore that Age, they are given away to the Teſtator's Daugh- 
ters; and When he does arrive to that Age, he is to be but 
barely Tenant for Life, and even not that Wichent Im- 
peachment of Waſte; beſides, if the Will be conſtrued 84. 


cis faction as againſt che Nan 0 it muſt likewiſe be as 1 
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for, where the Teſtator hath Eſtate ſu thcient, to (acisfy fack 
general Words, he ſhall never be conſtrued pri - 8 
d to paſs that which he had no Right to dilpole, ot, an 

the ging. "Tha be had 


ww 4 
19 


Paſſelſion,,, Re verſton or Remainder „will not alter bn 6 


$4 


the giving of which would wert a Wroog- That he 
| . 2, diſpoſe of the Lands contained in the. Articles 


F 


FO es * * . „ieh J 
ent from what hath, been already aid: And bad nox 


1905 6nd bach 
this been Upon his own NMartiage, Fut in any; other Sete! 


ment, ke had been, a Truſtee for his Sen, ig en bag 
that. ne 


made his Will in the ſame Words that he had done her 

eh that Truſt-Eſtate would never have paſſed; be 
there is vo Difference whether the Truſt be expreſſed, or 
Whether it ariſes by Implication of Equity. It would b 
an Abſurdity to conſtrus theſe Words to paſs away A thir 
Perſon's Eftate. . 4 Grant of all one's Goods will not pal: 
thoſe which he hath in Auer Droit, So if he had had 
Mortgage in Fee, ſuch. general Words would not have pal- 
{ed it from the Deviſee of the perſonal Eſtate to the Devin 
ſee of the Land. In Roſe and Barzlet's Cale, Cro. Car. 293. 
a general Deyile of all bis Lands and Tenements, having both 


1 


Freehold and Leaſehold, was held to pals the Freehold, 


Lands only. And in Harwoed and Child's, Caſe, heard by 


the preſent Lord Chancellor, March 18, 1734. 8 Deviſe of 


all his Lands for Payment of Debts,  bayipg:both Frechold 


and Copyhold, but no Surrender made of the Copyhold 
to the Uſe of his Will, was held not to paſs the Qopy hold. 
Nor can the Caſes of Huſſield verſus Smith, 2 Fern. 25g. 


Noys. verſus Mordaunt 58 1. be objected; for, in the former 


the Decree, was reverſed, upon Account of the. Siſter's 
being Heir at Law, and difigherited ; which, is the pre- 
ſent Caſe. z For, here they could take a beneficial Intereſt 
from the Plaintiff, who was Heir at Law tg bis Grand- 
father, and gave him but, a very {mall one in its Room 
ad in the hne Caſe, the Father being Tenane in Til 
THT» Fart, 
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Part, had Power, to, bar it by Fine ;"m which Relpedt he 
might well be looked upon as 4 Proprietor o the Whole 
But if he be decreed to make his Election, it muſt be done 
preſently, for then it is that he is to take: Whereas he 


) 1 $6 


Cannot by Law: make his Election, being but an Iufant : 
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and if ſo, the Court muſt compel um to chat which the 
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. Mr, Attorney General, Mr. Strange, and Mer. Pers Willians 
argued for, the Defendant, That this Court will not, in all 
Caſes whatever, decree a ſpecihe Performance; but would, 
in ſome particular Caſes, leave the Party to his Remedy. at 
15 w upon. the Coyenant ; that rhele. Articles wWere made 
ſo long ago as in 1677. and Thomas the Son, who was the 
erſon intitled to have them carried into Execution, lived 
until 1722. F orty-five Years after, without ever deſiring 


0s be DD Excl und U tp jen "GI 
ticles" did not ſeem to go any farther than the ſettling the 
e the Wife, and the making Thomas the Grand- 
Father Tegint in Tail, the Words being fo provide for he 

Wife, but no Mention made of the Iſſue; but whoever 
comes into Equity muſt do Equity; and therefore if the 
Plaintiff would take Advantage of choſe Articles, he muſt 
make a Compenſation for it out of the Will, which gives 


— 


Y 


him an Eſtate upon a plain Suppoſal that he ſhall take no- 
thing by the Articles; bur ſhall never be at Liberty to take 

a\ great Benefit under the Will, and waive that Part which 
makes againſt him, to the Prejudice of à third Perſon J 
The whole Will muſt be acquieſced under, or no Part of it 
at all, according to the Reſolution in Ney's ard Mordaunt's 
Caſe; which went upon the Reifon' of an intire Compli- 
ance with the Teftator's Intent in taking intirely under the 
Will, and not upon the ſuppoſed Reaſon of his being Pro- 
prietor, by having it in his Power to levy a Fine. The like 
Reſolution was in the Caſe of "Hearne verſus Hearne, 
2 Vern. 555. in that of Cowper verſus Cotton, February 16, 
173 1. at the Rolls; Where a Freeman of London deviled 
is Bftare to Truſtes for the ring 60001 for his i 
Daughters, and made a Diſpoſition * of the Surplus, bs. 
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| held; that, they ſhould ſtand; either by che! Will er by- the 
Cuſtom; andi if by the. former, that they hä not de- 
feat the Deviſe over. That in Caſes where general Words 
in a Will had. been reſtrained from: paſſing all un ful athe 
Teſtator had, it hath, been upon che Teſtator bl latehtiot 
manifeſtly appearing in the Will irſel; notte (paſs lſeranucti = 


as the Generality of his Words would comprehend s but: in 


relent C a My appears to pals all: 
Lor will that Intent be ſatisfied by ſuy ing, that he had & 
W of the Lands compriſed in the Articles ga ſines ha 
would have been Tenant in Tail under the Artibles, and 
only for Life under the Will. l Udlenid cov | 
A een SH aebi tian barren od 
4 Lora Chancellor $75 It l cannot be doubted, hut: ghat upon 
Application to this Court for the carrying itt Execution 
the Articles of 1677. the Court would have decread it to 
be done in the ſtricteſt Manner, and would nevep leave it 
in the Huſband's Power to defeat and aumul every Thing 
he had. been doing: And che Nature: of: the Proviſion lis 


17 enough for this Purpoſe, withont 4ny expreſs Words; 
and 1 
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YT mult therefqr S conſider what was: the Operation of 
the Deed of 1698. which; is declared to be in performance 
ſo, all is. well; but if it he not, it only, ſhems that the 
Parties intended it ſo, but were miſtaken o. So wWNaas the Qaſe 
of Weſtern verſus Harris, where the Articles were by the 
Hoy of Lords decreed to be made good i and the ſanie muſt 
be done in this Caſe, if nothing intervenes to: pimnvent it. 
The Settlement in 1916. hereby the Grandfather ſettled 
other Lands upon his Son's Marriage, has been called a: 
Satisfaction for thoſe Articles; but to me it appears neither 
an actual Satisfaction, nor to have been/ intended us ſuch: 
The Grandfather had done that in 1698. which he appre- 


hended to be a: Satisfaction for the Articles; but this Deed 


proceeds upon Conſiderations quite different from thoſe of 
the Articles, the Perſons claiming; under this being Purcha- 
ſers for a Conſideration intirely new, the Limitations'being 
intirely different; and therefore it would; be abſurd to call; 
thus a Satisfaction for another Thing it hath nothing to do- 
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cution, might ben that during 
A body was int itled to 


ſhewing his A pprehenſion to be; that 


&& out bf the Reverſion of the Lands cotmptiſed in 


cannot influence the 


Part as well as the other; I therefore think his Intent was 
cleat to 


: . that his Willwill by 2 under, this Court 


— — E _— wx 
n 25.75 2 


relative. The nexr'Tying 
robe) confidered is) the! Fine Ievied'of the Lands ith Quie- 
the Grandfuther; 9 77 ntent 

th 
Lands im him: And ohe Reaſor why no Applicatiot 259 | 
been made till now, to have'thofe Articles ed into Ext. 
the Grandfather's Life mo 
any thing in Poſfeſſion under them. 
Then cms the Will in 172 5 whereby he gives Pürt ot 
thoſe Lands ſettled in 1698. to his Daughter; "thereby 
by à Fine lie had gl. 
ven himſelf a Power of diſpofitg of chern: And it wollt 


be a very ſtrained Conſtruction to ſay that he intended this, 


not as ai preſent Deuiſe to his 


Duughters, btit 8 
Articles, be next Thing is the Deyiſe t6 the Truſtees für 
his Grandion the Plaintiif, upon his attaining” che Ag 6 
Twerity-one; and the Queſtion here is, Whether the pene- 
ral Words: ſhall: ever pale Lands not capable of the 255 
tation in che Will? And to chat have Been cited Roſs atid 
Bartlett's: Cafe; Cro. Curi 2 921 und other Caſes; but — 
reſent Caſe: For, the Teſtator ha 
legally h Power to ai poſe of thoſe Lands; and thi? they 
might be led with à Truſt in Equity, yet 
e hav 


ende cunno 


be ſuppoſed to lie in his COν⁰Löte, * an 
AQ to enable himſelf td diſpoſè of theſe Lane 3 
differs from the Caſe that was put of an expt a Trſt un 


the Truſtee deviſes 'all' his' Landi; for, e Truſtee 
cannot be ignorant chat the Lande which he holds in Traſt 
are not his own.” But What makes his Intent clear is, that 
he bath deviſed Part of theſe Lands to his Datighters, and 
he muſt have looked upon himſelf as Maſter of the one 


paſs theſe Lands by the Will; and if 10, we wut 
now cotfider what will be the Effect of this Will, If the 
Plaintiff has a Lien upon the Lands of the Articles, then he 

may ſtand to them if he pleaſes; but when u Man takes 
upon him to deviſe What he had no Power oer, upon 4 


; <__ 


7 Calan Cancetlarie. 


to take aritirely; but not 
in Ns and Morda®ne's Caſe: There being a tacit Condition 
ande xed to all Deviſes of this Nature, that the Deviſre do 
not diſturb the Diſpoſition which the Deviſor bah made. 
80 are the ſeveral Caſes that have been decreed upon the 
Cuſtom of London. The only Difficulty in the preſent 
Caſe is, That what is given to chr Flaintiſf is precarious, 
nothing being given to him if he dies before Twenty - one, 
and if aſter, then but an Eſtate for Liſe; and that he y- 
pears before the Court in the favourable Light of being 
Heir at Law: But this will not alter the "Cabo. The 
Eſtates which the Teſtator has given him were eee 
in his Power; he hath given — to Truſtees un 

— — and has of 3 in 
ſuch a Manner as that there can never be any undiſpoſed 
Reſidue to go to the Flaintiff as Heir at Law); and ſurely it 
is as much in the Power of the Court to make this . 
thus limited, to be a Satisfaction, if the Party will ſtand to 
the Will, as in the other Caſes, Indeed if be takes by the 
Will, there is nothing to make Satisfaction to his Siſters for 
their general Chance; under the Articles; but that is be- 
_ votbing is left them by Will; and they 

id to he quite 

reaſonable that they ſhould be maintained by their Mother, 
who is intitled to a large and ample Proviſion by her Mar- 
riage Settlement: — can what is deviſed to the Plaintiff 
be looked upon as intended by the Teſtator to go towards 
the Maintenance of younger Children; for, if che Plaintiff 
dies before Twenty-one, then all the Profits already received 
are to go to his Aunts; and ſo by that Conſtruction I 
mult take the Maintenance out of rheix Eſtate, and oblige 
them to contribute to the Maintenance of diſtant Relations, 
vic. Nieces, at the ſame Time chat the Mother (who hath 


Tie 


n her own en An 


N 
wor] fo 8 che Plaintiff « to have * Months Gs * 


comes of Age to make his Election, whether be will ſtand 


to 


e the Deriſee, i hs will cake Advantage of, the Wal, 
partially under it; as was done 


catmot be io | 
te deſtitute of Proviſion, ſince it is juſt ana 


an wo Proviſion) would be left. at large, and under no 
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_ compriſed. 


A Commiſſion + 
of Bankruptcy 


iſſues againſt 


he rs alibi o Clock in the Morning the Commiſſioners met, 
| Morning 3 and proceeded to declare him a Ban 


Afternoon the ration WAS 


Commiſſion- 
ers declare 


him a Bank- 


rupt, and exe 
cute an Aſſigu- 
ment at fix, 


and then have Affe Enn. — Notice they had of his 


Notice that be Denth. The. pt having before his Death deviſed 
o' Clock * all: his real arid!; Eſtate for the the Payment of his 


2 with- b. Debts; the Plaintiff! who! Was a Creditor,” br ought his Bill 
Putman * againſt tlie Defendant as Aſſignbe under the Conmiullion} 


Parliament, 
and the pro- 


ceedings ſhall 
ſtand. of 


to the Will or the Articles? And if he makes his Election 
to ſtand to the latter, then ſo much of the other Lands 
deviſed to him as will amount to the Value of the Lands 
in the Articles, and which were deviſed to Mar. 


garer and Martha, to be conveyed to them in Fee. IThh n 
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-Commiſſion: of Bankruptcy. was taken out aghinſt one 
Hughes, und upon the gth of February 1730 at 


* 27 


krupt, and the Decla 
by them between three and four G Clock 
in the Afternoon, and the Aſſignment of the Bankyupt's 
Goods executed at ſix; at which Inſtant the Commullioners 
had! Notice that the Bankrupt died that Day at one ih che 


for an Account of ſuch Goods of the Bankrupt as had ce 
to his Hands ; to which the Defendant pleaded the Com- 
miſſion and the Proceedings under it. The Queſtion was, 
Whether this was ſuch a Draling under the Comtmiſfiom as 
Was. within 1. c. 1. caps 1 5. ſeck 17. the Words whereof 
are; That where after any Commiſſion-of Bankrupt cy"##"tlealt 
in by the Commiſſioners, the Offender | buppen "#0 die before 
5 + Diffribution, that nevertheleis they may in that Cafe pro- 
* ceed in the Bxecution of the Commilſion in ſuch Sort a5 
. _ GEN m Anden, Offender was living“ 
Ria T ee ee nene $9.4 

ade Ann Ge An. be and Mr. Rheftr 
e for the Defendant, That the Meeting in order to 
declare him a Bankrupt, was à ſufficient Dealing within the 
Statute; and that the Aſſignment hath a Relation to the 
Bankruptey ; that When che Commiſſioners aſſign, it is 
from the Act of Parliament, and not from themſelves; 


tor, 
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„they have no Intereſt veſted in them; but it is 


but none at all in the Perſon of the Bankrupt; ſo that his. 


Death cannot be material: And the Law giving no Right 4 
5 over the Perſon, but only a: Power of calling him à Bank- 
rupt, it muſt be in Purſuance of the Commiſſion, and there- 
fore that Examination was a Dealing within the Statute; 
that by Law there can be no ſplitting a Day; as à Leaſe 


made to commence from henceforth, takes in the Day of the 
Date, although executed at the very laſt Moment: And in 

Shelley's: Cale, 1 Co. 93. the Recovery was held good, al- 
though the Party died the ſame Day, becauſe it was a legal 
Proceeding. That the Laws againſt Bankrupts were not 


the 
Operation of the Act which gives them Right in the Thing, 


A 


at all to be conſidered as penal, but as remedial Laws, and 


as ſuch were intitled to the moſt favourable Conſtruction, 
according to the Rule laid down in Hæydon s Caſe, 3 C . 
And therefore if any Conſtruction could be made more 
beneficial for the Creditors than another, that one was to 


be admitted as founded upon natural Juſtice, and upon that 


beſt of Rules, us ſuum Cuique tribuere; that in theſe Caſes 
the Law itſelf hath provided how it ſhall be conſtrued; for 


by 21 Fac: 1. cp. 19. ſeth. 1. it is enafted, That all the Sta. 


tutes which were theretofore made againſt Bankrupts, and 
for the Relief of Creditors, ſhall be in all Things beneficially 
conſtrued for the Relief of the Creditors of the Bankrupts ; 


ſo that the Law itſelf: directs a: beneficial Oonſtruction to: 
be made for the Creditors; and when a! Law does by ex- 


preſs Proviſion enact how Conſtructions {hall be made, the 


and Authority as any other Part of that La-. 


Clauſe fo directive of Conſtruction is of the ſame Force 


Mr. Solicitor General and Mr. Bromne argued on the other 


hand, That theſe Laws were rather penal than remedial, 
the Party being therein called an Offender, c. which he 
does not appear to be until he is declared a Bankrupt, and 
that Declaration is the Dealing meant by the Statute; for, 
till then there can be no Proceeding upon the Commiſſion 
properly ſo called. Shelley's Caſe is quite different; for, 
Recoveries being common Aſſurances, the Law favours 
; Bbb "-& 7 them, 
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of the Kate eee, — —_—_ Lee 2 


ſeize his Body, which they could not do when the Party 


them, and does not enter into any Inquiries aboarqh6 par- 
_ ticular Minute of the Day the Party died upon. Had this 
Law not been made, the Commiſſioners could not have 
aſter the Bankrupt's Deach; and the Words 


* 


Lore Ate: The Phan if 3 Wu 0 
under the Commiſſion, will be anvicled: to the Benefit of it: 
But his Intent ſeems to be, to ſet aſide all the Words of 
this Sarute of 1 Fac. I. it looks 38 if fore Poole hath det 
conceived, Whether the Party's Death determined the Com- 
miſſion ? The former Statutes being, That they ſhould 


was dead; but it was al clear, that no Commiſſiotĩ 
could be taken out againſt a Man after his Deaths" Then 
(whatever might occaſion the Doubt) comes this Statute, 
which ſays, That. when the Commiſſion had deen = 
in, Oe. What is'a Wipe e GO CY 


d W no article 45 "As dif from an. 
other, which can be called a- Dealing. It has been ſaid, That 
the declaring him a Ban warthe AG mant; ot We 
Declaration 5 the Commi being only diferetionary 
and for Caution, and not at all binding to any Body, it is ped 
not probable that the Act ſhould intend that only" to be a 
Dealing, which it hath not any where given the Commiſ- 
ſioners Power to do; whatever is done in Purſuance of the 
Commiſſion is a Dealing in it if never ſo minute; and the 
rather, for that theſe being remedial Laws, are to be be- 
neficially conſtrued in favour of the Creditors. I cannot 
therefore put a narrow conſtrained Conſtruttion upon the 
Words dealt in, in order to overthrow this Commiſſion, 
and all * = JO Ran of we ray Nr e it. 
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Aa Clrarch Leals of lam Yau, Al 1 the 2 Man by 

Plaintiff's Grandmother, was, upon the Marriage of ticte Wn 
his Father and Mother, ſurrendred to the Dean and Chapter Church Leaſs 
of Carliſle, and a new one for the ſame Term granted to "pon telt 


and Wife, and 


che Plaintiff's Father and Mother, which! by Articles was e Ie of 


agreed to he ſettled on them for their Lives and the Life be eve 


9 


of che Survivor, and then upon the Iſſue of the Marriage; Sunsger 5, 
the Father and Mother Tn terwards ſurrendred this new bea no Notice 


Leaſe, and 3 new one was granted to a Stranger, to Whom rage Aricles; 
the Father had mantg aged the ſecond; the laſt Leaſe was 5 


afterwards —— — the late Marquiſs of Wharton, who fan N., 


did not ap 


to have any Notice of the Marriage Articles, tice of the 


The Defendant purchaſed the-Marquiſs of Bee Tub E. 
the Purchaſe gave him a cole ann {cen 


of his Executor 3 who upon 
lateral Security for the —— aſſuring his Title: But pre- of the Execu- 
vious. to this Purchaſe the Defendant bad Notice of the bare sg 
Marriage Articles, which were ſhewn to him by his own IE nn 
Father; and nom the, Plaintiff brought his Bill to be let td gol — 
into Polleſſion of this Leaſehold Eſtate, and praying that Plinis, who 
the Defendant might be conſidered as a Truſtee for him. nyt wag — 


The Defendant pleaded his Purchaſe, and confeſſed: it 
Notice ; 5 bur principally inſiſted upon the Marquiſs of 
* 7 nchen without "ae otice, ale n was oo | 
m him. 8 


Lord Chancelor,. Had this Bill bew n 7 
Lord Wharton himſelf, and he had pleaded that he was a 
Purchaſer without Notice of the 4 the Plea would 
have been good; he having the Law on his ſide, and ha- 
ving both Law and Equity, the Court would not take it 
— him: And as the Court would not Have given any 
Relief og bim, ſo neither would it againſt his Execu - 
e ee Title had not ben good 2 
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2 Lord Wharton himſelf, it would not be ſo 3 his 5 
Executors; and therefore his Death is not material. Had 
the Defendant paid nothing at all for his Purchaſe, yet 


the Plaintiff could not prevail againſt him ; becauſe, 


—_ s 
4 PF % 5 7 . 5 . * * 
7 * * 7 won 


though he were but a Voluntier, yet he daing under a 


| Piirthafer without Notice, who hath barred the Plaintiff's 
Right, and 2 72 ee A Is now LEVEN upon N 


„ 


6 5 


. 


A it t Kath dis bjeed; has OE Desen TINY 


oy Purchaſer with Notice under the Lord Wharton : But be- 
cauſe he is To, ſhall he be in worſe Condition than à Vo- 


luntier or Executors claiming under Lord Wharton Would 


have been? A Voluntier claiming under a Purchaſer for 


have a clear and abſolute Right; and ſhall not the Defen⸗ 
dant have it alſo, becauſe he is a Purchaſer with Notice f 
the Plaintiff's Title? As the Lord Wharton had a Ri ght of 


a good and valuable Conſideration without Notice, Would 


** enjoying it, ſo he had of aliening it: And when he ad 10 


done, his Alienee hath the ſame Right that he himſelf had; 


Nor can the Defendant's taking a collateral Security make 


fr as to the Title, gave him a collateral Security; 


his Oaſe the worſe; for, though he might be "relieve 


againſt the Lord Wharton's Executors upon that Security, 
yet what Relief can they have where ow nm was a 


fair and honeſt rarehnter n e de eee 


The Executors, upon ſome Doubt ariſing in the pech 
but 


why ſhould they be liable to make Satisfaction out of this 


| Security, when if they had kept the Term in their'own 


Hands it would never have been taken from them by the 


Plaintiff? The Security being given only to ſatisfy the Pur- | 


chaſer's Doubts, ſhall never turn to their Diſadvantage. 1 
the Lord Wharton can be affected with Notice, then all will 
be overturn'd : But if he cannot, the Defendant's Plea will 
be good. I remember a Caſe where 4 Purchaſer," with 
Notice, aliened to one who had no Notice; and there; al- 


though the Court would not affect the Purchaſer without 


Notice, yet it being a Fraud, the Vendor (who was the 
„ Purchaſer 


. ** — 


— — > 
9 ogy a * 5 * * - rern 


| In Curia Once ie, = a= 
4 8 with. es was. decreed to make igen 


a e "iſ dont ils 8 Hed) 
| 1 5 7 2 #7 & 4 32 9 k 1 11 mw 4 # * * e 
l 0 N * 
» . . x by Ng n 0 # ” & # 3 
And allo "the Pl 4 tera 1 
W ea. [T „ K 
1 = N. : T\ & ©YJ Lo 8 
ee © 4; bris Fin e 
2 « * wy - | N * 
6.4 pO; we © 4 IW: C1 ; FAST IEEE $557 Os 4 4 
* 2 7 1 2 ty =, _—_ _ 2 Ti * 7 14 Fg J 7 4 0 31 E * 0 * = 11 * F . » 8 "#9 N 1 4 | [ | 
,\ | 47 N * | N 1 : 
* £ * * + 4 ” ) x oF 1 3 a 1 * # 13 
rale 41 | TN N T8 0 #17 v4 f7. " "0 My, . 
1 


—_—_ Rot verſus Bute, e 


N * . 
ut 11 'n 


Mai „Baron pe Keitel! in Fee of RC FAG E late, A. ſettles his 
and having no Children, by ae January, 19, Fate to his 
1 715. covenanted to ſuffer a Recovery of all his Lands, Life, Re- 
to "> Uſe of: himſelf for Life, then to his Wife for Life, hr eon 
then to the Iſſue of their Bodies; and for want of ſuch 22 
Iſſue, in Truſt for his Siſter Anne Role for her ſole and ſe- Ve. and gives 
parate Uſe during Life; and, after her Death, if Edward wit the Con- 
Rok her Huſband ſhould ſurvive. her, to permit him to flag bet 


receive the clear yearly Sum of 1 000 1. during Life, and * 


. to Edward, Role. (eldeſt Son of Edward and Anne) charge i wit 
or Life, with Remainder to his firſt and other Sons, wich een 


like Remainder. to Thomas, and all the other Sons of * 
ward and Anne. Then comes this Proviſo: Provided alſo — and if 
that it ſhall and may be lawful to and for the {aid Anne Susie of 
int the 
G band, and for the ſaid Edward Rolt her ſurviving, from duden 
TFTime to Time, by Sale, Mortgage or otherwiſe, charging each to be 
Ai the Premiſſes, to raiſe and ſecure ſuch Sums of Money pong 
c not exceeding in the Whole the Sum of 12000 /. 8 
* with, the Conſent in Writin of * Huſband, think kit, ob. Bog 
* and for the ſaid Edward R 5 * 
Children of them the ſaid Edward and Anne, born, or to — 
be born; and if the ſaid Edward and Anne his Wife, e 
< the Survivor of 154 ſhall not appoint in what Proportion Sons 
> en their Children ſhall be provided . then all the poinmen, 
ws Sith „ 10. ates Ce . n b Parties Death of the 
eee TI 
ſ60n after ber Father; then B. dies withou? mare! Ty . 140007, fhll be raiſed, 


their Chil- 
« Roli, with the Conſent of the ſaid Edward Rolt her Huſ- ben do not 
2000 J. 
younger Sons, 
e the ſaid Anne, notwithſtanding her Coverture, ſhall, Daugicer, at 
her f. urviving, as he ſhall vu Imcret 
think fit, for the Maintenance and Poxtion, of any of the C. for 
or Time of the 
— = the 
before e the ſame to go to the 
and carry Intereſt only from the Death of B, | 
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from the Time that ſhall be appo 
e ard and Anne his Wife. or the Survivor of them; and 


14 © Parties to theſe Preſents are agreed that 70507 a: piece 
< ſhall be raiſed and payable to each ſuch younger Sone, 
“ and 30004, a- piece Er the Daughters of the ſaid Edward 


and Anne; and if there ſhall be but one Daugliter, chen 


sooo |. for ſuch only Daughter, at their Ages of Twen- 
e ty. one Years, with Intereſt for the ſaid ſeveral Sumg 
after the Rate of 5 l. per Cent. for their ſeveral and re- 
6 e Maintenances until their reſpective Portions 


all become payable; and ſuch Maintenance to begin 
inted by the ſaid Eg. 


4 in caſe no ſuch Appointment, then from the Death of. 
ec the Survivor of them the {aid Eur and Anne his Wife: 
“ Then comes a Proviſion, that if any of the younger | 
Children die before their'reſpeQive Shares become ay- 
e ble, then the Share of ſuch Child fo dying — by 


6-11 ' equally divided amongft the ſurvivitg Children.“ 


no A 


1 ps 1 


Mr. B. aynton Hed fot: after without fue, and Ow in | 
the 8 1722. Mr. Rol died, leaving Ilfue by his Wife 
four younger Sons and two Daughters, Elizabeth ard dun 


Maria, which laft died an Infant ſoon after her Father's 


Death; and in the Year 1734- the Mother died, having 
never charged the Lands with the 12000 J or any other 
Sum for the younger Childrens Proviſion, nor given! any 
Direction in what Manner or Proportion they ſhould be 
provided for, ſome of the Children having atrained their | 
Age of Ten in her Life. time. 4 n 

The Queſtions were, firſt, Whether, there bivky g key) 
intment made by the Father or Mother, the Sum 
of 12000 l. only ſhould be raiſed purſuunt to the Power 
given to them? or, Whether the whole Sum of 14000 h 
ſhould be raiſed purſuant to the Clauſe which, in Default 
of Appointment, gives 2000 L. to each younger Son, and 
3000 J. to each and every Daughter, there being four 


younger Sons and two Daughters, one of whom died an 


Infant in her Mother's Life-time ? The ſecond Queſtion 5 
was, Whether ſuch of the Children as attained their Ages 


_— ge — 


«> Twenty Lone in — AIR 8 


nk Time of their Mother's Deay3zs 3d0ifnt od 3603 romtry 
tl yd 1880 01 io „ bib oft is act md 


1 raiſed for the younger Children, pee, vel whole 
Sum ot: IN h W g ono! Sil! bent 

Er Ie dig wall 2018 # 0525 
By he aſt Clauſe in 3 n tha 1 2006), 
was 10 be raiſed; but the Doubt ariſes upon the ſecond 
Clauſe, wheteby particular Sums are bande or each 


ther or Mather, which hath not 1 2 
Number of younger Children the particular gains 
by this Clauſe amount to 14000 1 This Saen e = 
deed is not an dee Clauſe, but ſubſidiary to the 
firſt: Incaſe the firſt does not take Effect, then this ſecond 
is to prevail, w he hath made a certain direct Oburge 
of zoo for each Daughter, and 2000 J. for each younger 
Son, without any Proviſiom (as chere is in the Hirſt Clauſe) 
that the Whole tall Hot amount W than 12000k-" 


(1 89 ban 1500: lo bag I ch roger 


In the firſt Clauſe, where he 4 ates the Power of 
charging, he thought it proper to Sn diſeretiona 
Power given ; hut where he was to chargę the Eſtate — 
ſelf, as by this ſecond Clauſe he does; there was no Nea“ 
ſon for him to confirie his own Diſcretiom: Andl if ſo, 

can a Court of Equity (where there re ſix\younger Ohit- 
dren, and the Elate well able to bear the Oharge) ſeek: 
for a foreign Intention to take away their Bread? The 
Queſtion, Whether Anna Maria, who died it her Mothers 
Life- time, be ſuch a Daughter as can be ſaict to have any 
Intereſt in this Sum of 3000 1. depends upon the Con- 
ſtruction of the Deed; Whether it * a certain Charge 
before, or not until the Mother's Deach? © 2 n "I ok 


and Wife jointly, but to her, to be executed with her Huſ- 
an Conſent ; which ſhews that he intended that ſhe 
4 might 


Intereſt for- their Portions) from that Nime, or only: fro 


Lord Chancen. The fir Queſtion is; How miuchſhall 


younger Child in caſe 3 er Pas 


The Power of Appointment is not given to the Huſband 


mY 
Wy. 


2 
+ wil - 4x i * = LK , TE 

22228 * „ 

1 —- 9 . =_ — 


— 4 : — * =" 7 
a — "= 2 2 * — 8 * — 2 5 
— "x. - — — 
m—_ ET — "7 2 4 . SAT = 2.3.2 2 — 


— — — = ew — - - 
DD _— —  ——  —— —— ——  — —— * — m — _ — 


«x © a— 


Pn Ren TO WT 


4 14 ». + 
— — , T1 IT > 
X AY R 


7 D _ 
- _ 
© ALA es + 


tt — — 
e I. 
— 4 — 
„ W 12 wo --4 


— 
. 


= 
———  - 


r - — —— — — _ — a _ 
3 4 RES. IEES q x , a & + 2 . - "> Is z — x. "4 _ . = 
he . — —— _ i P - * : = = = — „ Wi. 8222 4 = 
. 4 2 2 8 m — 0 — _—_ » rs * — — r — = . — - - 
— th, < WT baton” we >. 8 > "SE, > n 128 2 — . =” . — 

* — 8 - ow hs, = * ” of — 0 = 
ne — — — — y r -S - - — - 

N — 7 


— — 
c * K * 5 A 
Þ> Ln 


— 23 


— —— - - ——_ — — - _ — 


5 
b 
10 

Di 


be * — „ 

= — * 

6 n 
— w _ > : 


— — wu 1 n _ 
ER = — A SS \ FL SY S= 


ä - "> 2 — 3 4 N 1 => + 


K == EDN 2 


1 

1 

- © 
* : 


De Term. . Fil 1 7735. 


3 execute it during her Coverture; and ies caſe the 
Huſhand ſhould f ſurvive her, then there is an expreſs Pro- 
viſion that he might execute it; but in caſe ſhe ſurvived 


her Huſband, as ſhe did, it is not ſo clear by this Clauſe 


whether, by the firſt Gift of the Power to her, he intended 
to enable her to execute it during the Coverture only, but 
under the Control of her Huſband; or, whether ſhe might 


execute it after ber Huſband's Death ? This I ſay is not 
dlear by this Clauſe; but the other Clauſe of W e 


makes it ſo, and proves his Intent to be, that it might be 


done either way; for, it ſays appointed by the Survivor; 
and therefore the taking it in the firſt Senſe would be ta- 


king away the Effect of the Words: Whereas in all Caſes 


the Conſfruſtion muſt prevail which makes the Whole con- 


ſiſtent; and where ike, are plain and ambiguous Words, 
thoſe that are ambiguous and doubtful muſt give way to 
ſuch as are plain and obvious. By the firſt Clauſe boch 
Children only can be conſidered as intitled to any Share 
under the Power of 8 as were living at the Sur- 
vivor's Death; but no tment having been made, it 


ſtands upon the ſecond Clauſe, which is a direct Charge 
Nr von + hx of 2000 . and _ J. for each Davghter. 


* * 2 17 N. lob n 2 7 i- 1 
The * Oueſtion i is 3 * Intereſt}! py what 
Time it ſhall be payable ? And I am of Opinion, that al- 


though the Pa hs were to be at Twenty · one, yet no 
certain —— in any of the Children nei the 


Survivor's:Death : And . ſome of them attained 
their Ages of Twe in their Mother's Life- time 


yet all os contingent-until the Survivor's Death, no In- 
tereſt can be due but _ the Time * the WA 1 


| __ r * " ; „ ; T 
ſh > 0 ** th Whole e to be ri ad 
Intereſt from the Mother's Death oo n 
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ing! thee er — * with Reminder t 
/ -they his chieſt Son in Tal, reed to rt uit © eldeſt Son, re- 
the 'Bſtate, and à Recovery e Iy-Suffered vs fue nn d. 


8 to the 
tha Uſe. ob John the Father for Life as to Part, theh Nee 
to Truſtess for Tol hundred Yes; tipo Treiſt t raife den to Tra: 
2100 1. to be paid to Niabari Powell (che fecond S0n _ * 
Johs Powelt) within fir Vears after chi Death of ar ee 
as ſoom after as the ſamꝭ oo be raiſed, and iti the Was 

Time Inrereſt from the Death of Joby the Father, after hin . Sm 
the Rate of I I. pen Cem for and towards his Mafntenunge J Pen. e, 
until the bortion he paid to him; Render ro! ſoon af 


eldeſt Sor for Life;- und to hib feſt and orher Sons iti alf 2. 14 
_ Richwd the fecond Son died confirtetably- indebred; re, 9d 


the mean 
ry. Time Intereſt 
from 4.'s 


leaving no Aﬀets, after having atthirtetl the Age of For 
fire Kang and cw ⁰ Tears after Jolh thy Filer died 
aeg tg. Da d A n 


B. n 8 C a8 and tvs als 42 _— . 
B. Tertiary eg upon which it was payable never happening. 
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— Oo" 
' whoſe Death an Eſtate of 700 L per An. came to Henry, 
and from him to his Son — now Defendant. 


The Bill » was mes ght by by tip prod of Richard againſt 
the Defendant and ; Truſteès, to have the 1 1001, raiſed 
and applied towards the Pay = of his Debts : The De- 


Lane el] inſiſted, 45 — Richand d ing in Rig Fathers 
e- ti e Portion-gould: g we 
were his EN ll Mah 4 pg e Land 


for the Benefit of the Defendant, who was Heir at Law. 


Lord Chancellor. IIb et whether this Set: 
tlement was not to be Rey, d as voluntary? But I think 
it Was made upon uable eration, and 
that the Parties Ae poi. and nder the Seeber 
by the Father and Son, = therefore Richard i is to be 


conſidered as a Purchaſer for the 1100 / in Queſtion, 
But the main Point is, Whether this 1 100 J. is to be looked 
upon as/ a Portion? And. I think it muſt be conſidered in 


that Light, it moving from the * ather, and being intended 


hy by him as a\Provifioh for his "Child: WE Rule of Por- 


tions finking in the Land where the Party dies before the 


+ Terr-0ut:-of which they are toariſe, comes. into Foſſq- 
ſion, bath not always held. without Exception; as appea 
from Butler and — Cale, ed Coe. t 
Words were from aud after the Commencenient of. the Term 
and therefore the Portion not payable during the Liſe of 
be Father and Mother, the Term not being 
menced: But yet the Goit inabled tha Holbard-and Wife 
do raiſe Money upon the Intereſt by way of Mortgage; 


yet com- 


| which was, to conſider it in ſame Sort as 5 veſted. S0 


in that of Broome verſus Berkley, Abr. Eg. alte notwiths 
ſtanding the Portions. were decreed not to be raiſed imme- 
Aiately; yet they were conſideted as tranſmiſſible Intereſtz. 
I © The ſame in King and ither's Cale in the Honſe f Peers: 
ent ae In all theſe Caſes the Limitation Was, That the Portions 


© ſhould, be paid them at;fuch a Time; as upon Marriage, or 
at ſuch an Age; and the Intent of the Pe was plain, 


"Th hat Upon, bes 6 6 gels e Contingapeies, happenings 10 
„A ide nog £5 204 ; Chi 


Vat 


FE =: [ 
AERIE. er n 9 
contingent ; ſince a contingent Intereſt is cranfnjilible, and I k 
a future Proyiſien-may\ well bedooked\upantt a Conſid - 1 
ration for Marriage. In the preſent Caſe the Term and the | 
Truſt, ar mot to ariſe _— the ben ＋ nd aA Ag, 1 } 
particular,” "Time 18 limited for 1 n 72 5 g Pay 1 
but barely: within tix Vears after his. f Pe Dea bee, hl 
pok made. 1. ——5 to him, 1 Ixccutors and Admaniliee + 90 
W eee with, agen Than from ©! * 
the Bab Death. 51, per Cents. {palk, b raiſe 5 for nn 1 
% by large, ich ke 8 ata e YN 
poſtpone the veſting until. che. ah. of he Facher nes 1 
the 5.1. pe T Cent. for 0 pards bis; Maintenance can. ner - if 
be Tate them to "ht Purpoſe, 3 EE Gt bas © 4 
Father; 8 e | 1 5 —_— _—_ 1 
to do, ud, That of Ending for his, jt 1 
KA ſuppoſes him Uving at * | re griog | I 
where, the Intereſt, is contingent, as it Js e's Dea —_— \oh 
Caſe, it is moſt conformable to Reaſon Ll conſider the | 1 
. as contingent likewiſe, = 5 1 

O. aiftbrod wh i 


Bat if ing LM, ME | bould * otherwi the Term, 
by the exprels Words of the Truſt, can no" ceaſe ; it 
being * endure for and towards ds bis until 
Portion be. paid unto him; Which it can 1 bez. ſince he 
died i in 5 Father's Lifetime Trig Adler oi 01 ein 

a4 fb; Dns 

20 therefore think the Whole ye: yas ads laid Prine ipal 
as well as Intereſt; and that 1 differs from "Caſe of 
ek verſus Berkley, and of King verſus. We thers; . 
that 1 in thoſe Caſes „e enſued, which was one of the 
Times appointed for Payment : But here. the 1400 J, is 
limited to be paid to him within ſix Vears after his Father's 
Death, without any other Limitation ; and he dying in 
his Father's Life-time, the Contingency hath never hap- 
pened ; and the abe muſt therefore ſink aaa W 
of the Ouner 0 the 1 real Aiden wm ide datt bail 
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N as b before the Tori Chancellor, that 2 


fo fra > as fo prevent th, 
DG "ES 1 biy 
to dec 50 00 that he de had 
4 — ig | hs ch rn under their 
Fit ds ad the Butt of io 0 The 
— Of Yah bay ect _ ur ek Ralls for 4 ? 9 Th 

0e len G (upon 4 Petition referred) and naked 85 


1 re 
: ine 


„ ecco F ang 2 Mota 9 us How 1 Ent” pon 
; a pro cj 2 Ws 1 N KY 0 
Ain 
into farm Knee en by Re 1 1 * be [ame 
odoth. Abd et ee ot of dhe Reach of the 
Procely of the ut a5 any . W : which is of 
the King's Allee, ner ae N TOY = tot 


His Lordſhi aſked boy \M "mY ould” 5 it ee 
and what Aut ority "be "hy d to aer an original Writ 
eſpecially as this Wie bogs a ori inally intended to at 
the procefd of the Court, but was e Vit. & 
prererit the King's Sith As from, zolng into forei 
tries to practiſe Treaſon with the Ring's Enemies 2 be 
— to think, that this Caſe muſt have hap 71 ſince 
— Union; * he. had never known, nor d, that 
: afty* Atternp beet malle to alter the Writ : 755 he 
fad, Tuer unge ther} was? no Foundation for. the 2 
Whether the cor N would pot 45 event the 
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* — m— ua L = 
_ X — * "I gh . 
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cant from g6ihg 1 into Scorjand, E well a any of e 
other Dotifrions © our of che Reach of the Procels NN th 
Court. 8 
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* «* Ss 

1 © Prey 4 4-51 4 F 12 

14 1 


* Nr. PRE went "AR chunt the k tet up wo 
Kind had been moved, in otic Altcbers $ Caſe, in T Lord 

Cowper's Time; who ſeemed to think that the Writ extgnd- 
Gl to Scotland, notwithſtanding the Chic * did cg ; 
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7 urid Cancel arie. 


in it. Thie Rep ers Tikewiſs faid they ne never knew 7 Oy 
other than the e Order made. His Lordſhip con- 

ſider d whether he might not direct that the Sheriff Thould 

take Security, that the Defendant ſhould not go out of 

that Part of Great Britaith icallefl England; but as ſuch an 
Order might be liable to Objections, as, Whether the Des 
fendant might go into Wales? Whether it would be neceſ- 
ſary to give che ame irc tion weve: 
as in tlie proſunt d Khethier it 
nancing an Objection, which otherwiſe, perhaps, would 
not be of any Force? He Ne it was dangerous to 
alter old eltabllhed Forms,” and thetefore would make no 
Order in it; but left the Parties to n in the old 
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p3y Incum the Eſtate of one Joby White (who had in his 
Reſidue the Life-time conveyed it to the Defendant, in Truſt to fell 


Truſt for the all or ſo much of the ſame as would be ſufficient; to pay 


ks Hor: Ih Debts,. and the Incumbrances charged upon it, and 
Ronge by then in Truſt for his own right Heirs) in order to have 


ae Or the Eſtate ſold, the prior Incumbrances paid off, and then 


the Traltees to be paid his Debt out of the Reſidue. The Daughter and 
was a Minor, Heir, who was an Infant, was alſo a Defendant ; and ſhe, 


oe by her Anſwer, inſiſted, That being an Infant, the Parol 
te Park ought to demur ; becauſe that although it was a Truſt for 


mur during paying off Incumbrances which then affected the _ 


becauſe lu. is yet as to the Reſidue, it was only Aſſets. „„ 


the Reſidue) it 
' was only Aſſets: It was order 'd accordingly, although the A s Counſel would have waived it as preju- 


dicial to the Infant. * 
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. | ble - 2117 Has” i e n in el deu at 05 | 
m CURL CANCELLARYE:* 
5 Jah.  Scarth verſus Cotton. 
| PE IR OY Bill was brought by the Plaintiff, as a Bond- 
h who Creditor, againft the Defendant as 'Truftee of 
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The Lord Chancellor 3 it was ſo, BOY that there 


was no Difference between legal and equitable er 
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And om in che oY it would bet to Pe me Pre» | 
judice to take Advantage of the Law, becauſe the Intereſt 
would out- xun the Rents and Profits of the Eſtate j yet, ic - 
being mentioned in the Pleadings, he ſaid, he could not 
avoid ordering it, although the Counſel would hate waived 
the Objection. And ſo an Order vas made to take an Ac- 
count of what was due to the Plaintiff; but all proceed - 
ings to ſtay until the Defendant carne to Age, and the Plain 
tiff to pay all Parties their Coſts, 1 the NE" and 
to n chem _— out . the Eſtate.” 5 ie in — 
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"HE Dutcheſs of D-—=teing ſeifed of 1 Houſe and L 
Garden in K. Giles's in the Fields; called Whitehouſe, of Cv of Church- 
r th of April 166 2. made a Leaſe of the Premiſſes Burk — WS 
to che then Archbiſhop of Canterbury and other Truſtees, por. by de 
for. the Benefit of the Rector of the Pariſh and his Succeſ. Leder: who 
ſors, for the Term of Ninety- nine Years; and after- Fine From whe 
wards by her Will, dated November 2, 16 68. -' reciting the — 
Leaſe, directed her Heirs to convey,” from Time to Times tb was men- 
as the Rector of &. Giles and his Succeſſors ſhould direct, Propoſal lai 
declaring her Intent. to be, that the ſaid Houſe ſhould re- ges, The Ex 


main as a Dwelling-houſe for the {aid Rector and his Suc- or of the 
ceſſors for ever, as à free Gift by her. 


1 3 
FE WT FDSTTTOSETRIERTTT 
: 3 * — — hd DES 7X) * = 

A 4 _ 2 OY p —— —_ — * GE * — > 


— 


+57 
Vi 
WA. 
4 
1% 8 
o 1 
kJ 
4 
* "4 * 
* * 
% 0 
4 
i Ba 8 
1 
ig. 
, 
48 
1 
1 
wy. 
. 1 
if 
* 
*. 
14 
5. 
Wet 
434 
: 7 7 
0 
F ' 
= 
'* 1 
ww 
"= 
HJ 
*. 1 
11 
1 
j 
1 
o 
1 
90 
a 
. p 
= 
0 [4 
Þ 
4 
= y 
* ; 
1 
" - 
ol 
C7 4 
"= k 
1 
1 
5 
FR 
v8 
4 a * 
„ 
2 
. 
LL 
4128 
77 SS 
bo 4 
1 1 
q * 
A 
| 


15 
| + 
8 
| 
1 
} 
| 
I 
N 
i 
5 
X 


There was at her creed to re. 
Death a Leaſe: for Lives ſubſiſting, which: determined in ny do be wa 
1681. when the late Archbiſhop Sharp was Rector; who cg 3 Pur- 
finding that the Houſe was ſo old and ruinous that it could Benefit of the 


ors ; 


not conveniently be made an Habitation for the Rector; bur the Leaſe 
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and thinking it would be more for the Advantage of him . | 
and his Succeſſors to let out the Ground on a Building- 1 1 
Leaſe at a reſerved Rent, came to an Agreement with ome that the Te. i 


nant was 


Boſwell, to let him a Leaſe for Forty. one Years; at 11 / 171 hm 
per Ann. to build Houſes on; and à Bill being brought by e 
Boſwell to have this Agreement carried into Execution, it 
was decreed by the Earl of Nortinghum, that a Eeaſe ſhould 
be ne with Covenants to build; and a Leaſe was ac. 

cordingly 
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* cordingiy made che /h of Fabriury - 168.2. by. Dx. Sharp, 
m the Heir of the Dutthels, and ü fireaing Toll 
_ of the Term. dy 10 5250 14 _ 2499 N 95 801-140: Lake 

on Nod ad bie od gabe 207] at e 

' 1,» Boſwell Mid N b and built ſikiven 
good Heuſesg and his Leaſe expiring at Michualia 1% 26; 
when the late Hiſhep Bather . Nector of 


2 the Rifſbop, in the Tear 15 24; dannn hen Bill, 
ti 


forch all the former Procredings, and fuggeſting 
that q Houſes were ſo #wrious ts = it was neceflary to 
rebuild them, which no body would undertake unleſs a 
building Leaſe could be Chikined for a long Term, and 
prayed. it might be 1 inquired under what Rents and Cove- 
. nants it was pr © have: fuich à Leaſe granted; the 
Court A 1 it to a Maſter, who reported that the 
Parties propoſed to et a Leaſe for Sixrytond Mer, Ad 
to improne che Rent om 16 J. ta 20 and made it p- 
Fa the Henk ow ruinas, and that it would be 
ber thaBcnefit of che RaGion to wa futh u Leale ade 
proper Ceivenants 3 Which the Court accor 
and a Leaſe was made ue 2:2,” 1725. but in it thread 
no Corebadt to rebuild; only in caſe where any was necel- 

| ſary to be pulled down: And it eee 

that the Alber nde 600. for à Fine of the Leſſee; 

e upon the Leaſo: In Fact, the 

Houſes wanted a great deal of Repair, but not to be re- 

built; nor was any one of them rebuilt, hut about 7001 

Fe ace an N 167 l. per 1 8 


: 7. GH 


. 


| This Bill 33 RE — — * dhe Plaintif the'p os 
1 Rector and immediate Sueceſſor to the Biſhap, againſt 
7 1 and againſt the Leſſee; either to avoid 
the Leaſe, as obtained by Fraud upon the Court, and on a 

Contract injurious to _ Succeſſor, or to have the 60. 
„ Interel from the Biſhop's Death, for the Bemeſit af 
1 a ee, . pttlerit bellen. 5H fi 4 2 oy # » 7 58 * 
abe Chaicelor. There: was Bl, this leaſt Siogeſlion. 10 
the. G chat the Biſhop intended to take a Fine, ur make 
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any FEY Advantage bin an wh a Deſire * == F 
inquired * the End of the nit * N . 


I iwered. 


"488 b OnET F es e he FR 1 mm 


| 5 the ELLE, he hath been a or want 0 
1 Houſe, yet, provided he may bare Leave to ae 
8% 


be is willing to do it; Sens is ſaid to be a Sug 


geſtidn that he intended to take à Fine. It might be a 
dk Intention, and ſhews Skill in impoſing upon the Court; 


but cannot make the Caſe the better. Affidavits were laid 


before the Maſter, That the; Houſes would fall of themſelves 
not ſpeedily talen down, which was the Inducement to 


the Court to make a final Decree, and thereby gi ive Leave _ 
to leaſe; and the preſent Bull is not to ſet alide the former 
cafe. of apparent Fraud; nor is the Decree Wrong in 3 

wg and a wrong . 
UE hack N wes of it in * e it m7 ow — Frm 


Decree, nor can, it be done by original Bill, except 


ſelf; but 'it hath not been rightly purſui 
cutiod. 
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alt” ere, ſhould have been proper Covenants. If there 


mw 


known to the Court, ic would never _ ratified the > 


had been no Fine, 
aſe at the 


the Biſhop would never . 
ent of 20 L per Ann, and if the 


is] 

ren 
Lease; * there fore is bop the 

to rei 
does not a pear 1 
Caufe) v 1 5 he Was told Ry 


reſent i, is brouęl 


5 po Ex | to the former 
e Biſhop had Power to 


not 


appear that he had-a great 


ain; 80 that it 


is ſold, and the R 
as to the Biſhop, 


flow d, . OF to L 115 n idee, at 2 L 


as to t be Leſſ fk al 


too hard to ſet aſide his Leaſe, and the rather becauſe Part 

os have been great. But ſecondly, 
have no Doubt Wt he 690k ought 

to be conſidered as. a Part of the Truſt rom Which it 


make {ſuch a Leaſe, he looked no farther back than the E e 
Decree; he ſaw the Power that the Biſhop had, and it does a 
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And fo 3 the 600 L. to be laid out in a Purcbale | 
for the Rector and his Succeſſors, and until ſuch Purchaſe 
made, to be laid out on Securſty in Truſtees Names, and 
the Biſhop's Executors to pay Coſts but of his Aﬀets ; but 
as = the Leſſee . the Bill Without Ooſts. 
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8  Srapleon verſus Cote, f 22 
HUN BIABE YH IC WY d 

1 M.. Gl by will tt wi Lande to bis Vite be 
his Wife for Life, 1 5 9 5 with the Payment. 477 two Annute 

able” with wo ties 'for the Lives of the Annuitants, and likewiſe with a 
Anuckiee tor of 1000 l. and gave her a Power to raiſe, hy Mort- 
2 Legacy of page Or Sale of 7 any Part of the Inheritance, ſuch a Sum as 

gives B. Pow- Would be ſufficient to diſcharg e the Pebts he ſhould owe 
Se cr le at the Time of his Death; n then reciting the great 
page of any Satisfaction he had of his Ellate s having continued ſo long 
1 in his Name and Family, and the great Deſire he Jed 8 
by un Dae | rpetuate, ' as, "far as he could, "his Nane an be 
due a mes 55 iſes all His real Eſtate (after bis Wife” 8 Death), to his - 
then reciting Neben Rober Lupkin for Life, Remainder to his firſt a and 
tixfacion be Otller Sons in Tail, Sc. upon Condition of their taking ; an 
dach bing Uling the Naive and Artis of Cotoile for. ever: And then, 
—_— in the Cloſe of his Will, he gives all his Goods, attels, 


Name and and perſonal F to his wie, and makes het fo ole Exe- 


Family, and . 
In Defire e then add calenl38 da t 


94 qa a far s might be, he deviſes all hs rel Els der is Wie Death bis Color ages 
Remainder to the Sons of C ſucceſſively in Tail, &c Condition of their taking ame and Arms; 

and then gives all his perſonal Eſtate to his Wife, eee e She. i take tlie perſonil 
Eſtate free from wy Fe; W ee e ere e 15 i To 7 


The - Queſtion: was, Whether the Wife ſhould take. ths 
perſonal Eſtate exempt and diſcharged from the Payment, 
o Debts ? or, whether the perſonal Eftate ſhould ! not ac, 
* to the — Rule 1 firſt applied. It had been 


decreed 


A. deviſes his 
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Foe at- the Rolls, that the Charge Thould be dei „ 
upon the real Eſtate, and the Wie to have the 9 9 
er of 6 . Fe 

* . - aps e 
Mr; A One Mr, Solicior General, Mr. Virus, 5 
and Mr. Hamilton argued, That, by the known and general 
Rule, the perſonal Eſtate was the proper Fund for Payment 
of Debts; and that it hath been always held, chat where 
there are no Words in a Will to exempt it, either particu- 
larly or by neceſſary Implication, it ſhall be applied firſt ; 
and whenever i it hath been held otherwiſe, that hath only 
been to ſatisfy the Teſtator's Intent, who being Maſter of 9 
the Whole, may give and diſpoſe of it in what Manner he gf 
leaſes; as in the Caſe of à Deviſe to Truſtees to ſell for w | 
ayment of Debts, Oe. But where the Debts are only _.. 
charged upon the Eſtate, the perſonal Eftate uſt be firſt 
applied, according to the Di A in 1 Watkoright and 
Bendlow's ng 2 Len 7 18. | 


on 0 . 


1 
kbar i in this Cale the! Chuſs W he bath ai pole 
a his real Eſtate, was to be conſidered but as badly to 
that whereby he hath diſpoſed of his perſonal Eſtate ; and 
whether the Deviſee of his perſonal Eſtate takes as Execu- 
tor, or in any other Manner, both Law and Equity make 
bim but as a Truſtee for the Creditors who have the beſt 
Right to it: And although the Teſtator makes both real 
and perſonal Eſtate the Fund for Payment of his Debts, 
yet there ſhall be no Average; but the real Eſtate ſhall be 
chargeable only in caſe of Deficiency of the perſonal. , S0 
N the perſonal Eſtate is deviſed to one who is made | 
Executor, unleſs there be particular Words to, exempt the 
perſonal Eftate, it ſhall paſs to the Deviſee but as Executor, 
and conſequently applicable i in the firſt Place; according to 
 Cuttler and Coxeter's Caſe, 2 Vern. 302. and French and Chi- 
cheſters Cale, 2 Vern. 568. the laſt of which is a very great 
Authority, being warranted by the Opinion of the Lord 
Is 8. Wright and the Lord Cowper, who both decreed the 
perſonal Eftate to be firſt applied, notwithſtanding that the 
Nun Was TT and directly — with & I | 
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ment of Debts. So in Harewood and. Child's ' Cale, heard 
by the preſent Lord (hancellor, Auguſ? 1 3. % 34: Where e 
Words were, I deviſe all my Manos 40 4. ad , nd 
« their Heirs, in Truſt that they and their Heirs, out of 
* che Regts and Profits, or by Leaſe, or ere onfale 
2 I ſhall owe at my Death; and after Payment of my 
; < Debts, and re-imburſipg themſelues, upon farther Truſt 
„ that they and their Hejrs ſhall and ſeiſed of ſuch Pare 
4 of the Premiſſes as ſhall remain unſold to and fer fuck = 
<« Perſons and Uſes as the Manor of G. is already: ſetkled; 
“ and if any Money remains after Payment of my Debts, 
© it ſhall be paid to my Daughter, and ſuch as are antitled - 
« to the {aid Manor by the Liwiration aforeſaid,” He bag 
already given the Manor of C. to his Daughter in Tal; 
with. Remainder to his Nephew ; and then he gave All his 
perſonal Eſtate, of what Nature or Quality ſoever, 0 his 
Daughter, whom he made Executric; and it W ZƷꝝ; held; _ 
that notwithſtanding this expreſs Deviſe to the Trulltees, 
the perſonal Eſtate ſhould be firſt applied in Diſcharge of 
the real. The like was decreed in Bromhals and Willira- 
ham's Caſe at the Rolls about four or. five Years ago, Wh 
the Teſtator deviſed in the following Words, wes A 
« my perſonal Eſtate, of what Nature, Kind or Quality 
“ ſoever, I give to my Siſter 4 whom I make my RH? 
« trix, and all my real Eſtate, of what Kind, Nature e 
* Quality ſoever, I give unto my Sons B. and C charge, 
<« able with my Debts.” It was held at the Rall, and 
afterwards by Lord Chancellor King, That the pexional 
Eſtate ſhould be firſt liable. And the fame had been belore 
decreed in the Caſe of Lord Gray verſus Lady Gray, 1 Chun. 
Ca. 297. and that of Mead verius Hide, 2 Vern. 129. In 
the preſent Caſe there is no Deviſe to Truſtees for Payment: 
of Debts ; but a beneficial Intereſt is given to the Wife for 
Life, with a Power to raiſe, by Sale or Mortgage of the 
Inheritance, ſuch a Sum as will be ſufficient for the Pays. 
ment of his Debts z which was intended only to enable! 
her to diſpoſe of the Inheritance in caſe of Neelſity, but; | 
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"Is Carta Canter. 
ow” 0 Effect than charging the real Eſtate; bah bould 


the Teſtator: Indeed, without" this particular Power, the 
Wife being but Tenant for Life, could neither ſell nor 
mortgage the Inheritande; but that can be no Obſeckion lon,” 
ſinoe in caſe of a Deficiency of the perſonal Eſtate the In- 

beritance would ſtill be fable, althouglt he had no-Power. 
of charging ir. Beſides, the Deriſe to his Neptiew- after 
his Wife's Death, evinces the Teſtator's Intent to be, that 
the real Eſtate ſhould not be chargeable but upon De- 
ficiency- of the perſonal, it being upon Condition that his 
Nephew ſhall take his Arms which always implies tbe 
Teftator's Intent to give the Deviſee us large, beneficial and 
great Eftate as poſhble, to perpetuate his Name and Family: 


Abi: was one of the Reaſons for decreeing a Fee. f imple to 


be charged only by one of che two Means. chalked out by: - 


een, Jbberſon Ae un, "Cale" banal! n 157, 


e 8 * 1 * 5 WAS '% : 775 bo Tom phy m__ 40 
41 "9 7 71 ** . #2 


Mr. — . Mr. Nn ſoy Me: ele infiſted on the 
other hand, That upon the whole Frame of this Will che 
Teſtator's Intent clearly appeared to give his perſonal E- 
ſtate to his Wife, exempt from the Payment of his Debts; 
and that all the Caſes cited on the other Side did but evince 
the general Rule, without governing the preſent Caſe, 
wha was-quite different from every one of them all. The 
Directions giyen in reſpect of his Debts, are Contained in 
the Qlaiiſe wHereby he Ai poles of his real Eſtate, and with 
that Clauſe be hach cloſed every Thing in regard ro bis 
| Debhts; the Deviſe of the 


ſingle, without any Thing therein relating to the Payment 
of his Debt. [And when an bs me Deviſe is tobe con- 
trolled by Implication, it muſt! be ſuch an Implication'as 
18. abſolute and neceſſar 

tor's Intent plainly appears, to ve 1 erſonal Eſtate to 
his Wife abſolutely, without any 5 — 
Words which, either by dente or 1 2 Implication, 
can denote an Intent in bim that the perſonal Eſtate given 


ſhould be charged with his Debts; and-firice he hath not, 
en this nör any other Count em narrow his Expteſ- 
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perſonal Eftate ſtanding ſole and 


y; whereas in this Cate the Teſta- 8 


Having uſed no 
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eee e, the Di 
intended it to be. Had be intended the Ch 


| bi perſonal Eſtate, he needed only to have charged the: 
exact in deſeribing the articular Manner in which che teal: 


hath been in his creating 


cConſidered as à beheficial Power given to the Wiſe in order 
do eaſe her on Eſtate, can never have any Effet: And it 


We e in the ſame 
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ſpoſuion — don 3 7 
arge to lie upon 


Eſtate in Aid of it; but would never Rave been fs 


Eſtate ſhould be dds chargeable with his Debts, as be 
this Power; Which if it is not 


is not at all to be compared with an Authority given to 
Truſtess to ſell; there being a very great Difference between 
ſuch bare general Powers to a: third. Perfon to fell, or do 


ſome other 22 and ſuch a particular: beneficial Powet as 


= preſent one; Which, When given to à Perſon to do u 

Thing that is and will be to him; is td be 
Lighr as if the Giver: hiniſelf had 
done that Thing; particularly in the Caſe of a Wiſe, as it 


is here. The Desiſe of the petſonal Eſtaté is al h Gobds, 


Ghattels, Ve. by which! Words, unleſs a Part can be taken 
for All, ſhe muſt take the whole perfonal Eſtate diſcharged 
from any Out- goings; for the Word 1 implies it? Since 
though, as to the Gretlitorz, the perſonal Eftare cannot be 
looked upun as his after his Death, yet between Legatees 
and Deviſces, it is as much his, and to be looked upon 48 
ſuch after his Death as during his Life. And in A the 
Gaſes where the Intent has -clearly appeared! c . 4 
the perſonal Eſtate, it hath made no Difference whether 
the Deyiſe Was to charge the real Eſtate only, or to fell x 
According to Bamield- rs; Hymabams's Cale; ' Provedeats in 
Chan, 104: Where dhe Deviſe of he perſonal Eſtate was! d 
moſt in the ſame Words as here, and which ichough'deereed 
upon the Reaſon, That, if the perſonal Hſtute thould'not 
be exempted, 3 would be keit for the Wife yer ſeems 
like wiſe to have gone upon the Words of 'the\Deviſe ithem- 
ſelves. So in the Qafe of the &rrormey Gentral dd Barkban, 
decreed in this Qourt abnuut two Fears fibox, where the 
Teſtator deviſed in the followingiWovds, zi För the 
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* che Payment of all my Dehts, E ꝑixe and dexiſe all my r 
*Eſtate; and as o the perſonal Eſtaxe, Which at the Tine 
«* of my Death I {ball be poſſeſſed of and intisled rave, I 
„give the fame; unto. my Exegutor and Executrix herein 
named, to defray my Funerel Charges and Bxpences ; 
and if my perſonal Eſtate mall fall ſhort to diſchatge the 
« ſame, then the Remaigder to be paid to my Exectitors 
* gut, of, the finſt Rents and;Profiry of my real Eſtate] as 
„they ſhall become due after my Deceaſe until Payment 
be made of all my Legacies, Debts and Funeral Expences 
25 aforeſaid % and if there he any gur plus of my perſo- 
* nal Eſfate, that then my Executors pay the ſame to my 
dear and loving Wife. And held in this Caſe, that the 
perſonal Eſtate ſhould go to the Wie diſtharged from the 
Payment of Debts. The Cafes of Hamme verſus Ghitd, 
and of Broumball verſus Villrabam are very different: from 
che preſent Caſe; for, in the firſt, the Daughter was ta 
take the Whole either way, Whether as real or per ſonal 
tate; and therefpre the Doubt there Feuld only be with | 
regard to the Rępreſputatives, , And in chat of Anoanbull 
to the Sons been charged with the Nebts- the Sans would 
baye) had nothing at /all; and the Teſtstor s Siſters; whe 
were the Pęviſges of che perſonal Eſtate, auld have um 
away with the Whole; So that the Queſtiqa being between 
the Teftator's. om Qbildren and his Siſterz, it was! natilral 
and. pul to $onfixueſtbe Intent in Farour of his Children, 
and. e lay che Load on che perſonals: But what 
that che Annuities, Legacits and Dahle are all in ane and 
and the Legacies being partienlariy charged upen the Land, 
and coupled and joined with. phe Power: given for Sale uf 
he intended ne Nifferemce þctzraty tham. The Anauities 
likewiſe are giren in the Jae Cleule 5) and it can never 
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be pretended that rhe Annuities were deſigned. by him to 
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' AE = out-of the perſonal Eſtate. Then comes a Gn: 
ae ae, whereby he diſpoſes of all his Goods, Chat- 
= tele Ur. Without any Reference to the "former, or any | 
_ - thing that looks like an Intent of burdening the perſona] 
j EE tate wien the Debes But thoſe being particularly” Po- 
1 . vided for by a former Clauſe with the Legacies and An- 
| 85 nuities, muſt be conſider d as deſigned by him to iſſuue out 
of the ſame Fund, and his Totent as to all three t toy o be one 
i and che ame. Ur - 39362 ih ten n 
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64901) 4 L311 9 of 1 AY} "It } 


e Chantelle. /'The! finglk Queſtioi for his lere 
of the Court is, Whether the perſonal Eſtate ſhall or ſhall 
not be liable to the Payment of the Teftator's Debts? "What 
the Quantum of the/Debts, or the Amount of the perſonal 
Eſtate was at the Teltator's: Death, does not appear; if it 
did, it would gixe a great Light into this Matter. Indbel | 
it is not abſolutely in the Teftator s Power to take the per- 
ſonal Eftate from the Creditors: But he may ſubſtitüte au- 
other Fund in the Room of it; and if Jo, this Court Will 
take Care that Right be done to all Parties, as well the 
Deviſees of the perſonal as of the real Eſtate. The Teftitor's 
Intent muſt govern the Conſtruction of his Will, and chat 
Intent muſt be collected from the Will itſelf. Th Cafes 
where the real Eſtate is charged with Payment of DebtsZatid 
an Executor appointed, as in Wainwright and ' Bendliw } 
Cale, there is no room to doubt of the Teſtator's Intent; 
for, it is no more than charging his real Eſtatè for the better 
Security. of his Creditors i in caſe of a Defitieticy of the per- 
ſonal; but can never be intended an Eremption of the per · 
ſonal Eſtate for the Benefit of che Erecuter. A Difference 
hath been taken between the bare Charging of the real Eftate, 
and a Deviſe to ſell: But I'think, that in Realty a Ch 
of the real Eſtate is almoſt equal to a Deviſe to fell; fine 
the Court will, upon the Neceſſity of à Sale, older it lo: 
And in — and Bendlow's Caſe the Teftator's Intent 
to have the Whole converted into Money; 3 and 
therefore that Caſe does not ſeem to me to weigh” much 
td It hath alſo been ſaid, That Where the Ex- 


445 ecutor 


3 0 


8 A a. Ah 
— 4 — 


S OS Eob CE 23 
- a "7 5 2281 5 


- . - = = 
N ”— 2 — a * - — R 2 - = 4 6 1 
* 4 2 * 2 - p a « 8 I = py 
\ 2 4 — . ww ” 
, o N * „ g " —— — - — — . 
- > << Memes o no dec. - a + — — . — © — — b w& oat tc ** x. PA * Pe 
7 
* e —_ N . af — * 2 — 
. 2 7 EX * A 6 * 4 ba 2 2 1 * be 7 24 - — - IS - * y * — — 
0 — 1 * *- 4 ug J . —_ 4 . * — 22 ” . * — — — — — * = < " — Y = — — —ä—— — 2 


. 2 


UA 


1 


43 
by 
6 | 
= 
4 
9 
a 
1 5 
* 


r 


5 


n 


1. £23. at 


— — 
” 


nnr „ iff fi wu. fe ARA 
88 a 4 * , 


- 


OE AE" "ans 


RTE RISES 


= e 
= ___—_— — IE" = — +» 


: 


- * | 
: | : FR q F ly "a. | "x4 * „ 
1 ö % _ N 4 * * N * b- * S a * * & * "bc +8 Ne 3 . 
9 N o 
| * ” F 
# // d Cance ATI. 
x , 3 
. ; 8 f * 
* : 1 k % " 
, ; r 
n . , 


2 — S —— — — — A — — — 
=S KS £ —— 4 . 3 = 
— y : 


ccutor is named in the ſame Clauſe, the Nature of the per- 
ſonal Eſtate is not alter d, but it ſtill remains liable to the 
Debts; and ſome Caſes have been fo decreed: But al- 
though that Reaſon may have ſome Weight, yet do not I 
think it ſufficient for the Exoneration of the real Eſtate; 
and unleſs I was acquainted with the particular Circum- 
ſtances of French and Chicheſters Caſe, wherein the Book 
ſeems deficient, I can never form any Judgment from it; 
ſince if the Reaſon given in the Book for it be the only one, 
1 cannot ſay that it gives me entire Satisfaction, nor can 


I lay any great Streſs upon it; and the rather becauſe there 


. : . . - wh | 4 * | 
is à plain Difference at Law. between the bare making an 


Executor, and the making him likewiſe Legatee of the 


perſonal Eftate, as it is in the preſent Caſe; for, in the firſt 


Inſtance, if the Executor dies inteſtate before Probate, the 


Repreſentative of the Teſtator is intitled to the Admini- 
ſtration; whereas in the latter, there being an expreſs 
Gift to him, he takes as Legatee, and conſequently upon 
his Death his Repreſentative would be intitled to it; an 
Intereſt being veſted in him, in his own Right, in the one 
Caſe, but nothing at all in the other, until he hath con- 
verted it. In the Caſe of Harewood verſus Child, the Opi- 


nion of the Court was founded upon the Completion 


of the Will, which, being taken together, manifeſted the 
Intent to be, that the Daughter ſhould take the perſonal 


FEſtate liable to the Payment of his Debts, ſhe berſelf 


being Deviſee of the Whole; and it would have been ab- 


ſurd to imagine the Teſtator to have intended his perſonal 


Eſtate to be exempt from the Payment of his Debts, when 
he had expreſly provided that the Surplus of the Produce 
of what ſhould be raiſed out of the real Eſtate ſhould go 


to the very ſame Perſon, who was Deviſee in Tail of the 


real Eſtate. In that of Broomball verſus Wilbraham the 
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real and perſonal Eſtates were pretty much of the ſame 
Value, and the Debts muſt have exhauſted the one or the 
other Fund; ſo that had the Judgment of the Court been 
otherwiſe, the Man's Children would have been left with- 
out any Proviſion. And in that of Mead verſus Hide, there 
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upon the real Eſtate, and then taking 


was arr Executor but without any expreſs Giſt made to * 
But in Bamfield and Wyndham $s Cafe the Determination Was 


in Favour of the Wife, that ſhe ſhould take che perſonal 


Eſtate exenipt from the Debts; and there ſhe was made Ex. 
ecutrix in the ſame Clauſe: Although indeed there be ano- 
ther Reaſon given in the Book, of the Debrs amounting 

rye 


to more than the perſonal Bſtate. In that of the Ane 
General verſus Barkham, the Teſtator had laid the Charge 
up his perfonal 
Eſtate, mentioris particular Things which he chargeth it 


— 


with ; ſo that the Surplus there meant muſt be the Surplus 
after the particular Charges which he had there ſpecified; 
nd therefore this Caſe, being very particular, muſt ſtand 
upon its own Bottom and Reaſon, and cannot be compared 
to the preſent one. All thoſe Caſes depended upon the 
Intent plamly appearing, as this muſt do likewiſe.  Aﬀeer 
the Gift of the Annuity and Legacies wherewith he hath 
charged his real Eſtate (wherem I do not think that the 
ufing the Words Charging or Chargeable, will make any Dif- 
ference, fince they are uſed indiffterently) he gives his real 
Eftate to his Wife for her Life; and although it does not 
neceſſarily follow that the Coupling both together, ſhews 
he intended both to be payable out of one and the ſame 
Fund, the perſonal Eftate being the proper Fund for Debts, 
though no Proviſion had been made by the Teſtator; but 


the Annuities having none but what is particularly pro- 


vided for them, yet that muſt have ſome Weight. 


Then comes the Power given to the Wife, which ſeems 
to me very clearly to manifeſt this Intent, that ſhe ſhould 
take what he hath given to her by his Will to her own 
Uſe. For, his Intent being to carry down and perpetuate 
his Eftate in his Name and Family, can it be ſuppoſed, 
that after having given his Wife the whole Power over his 
perſonal Eſtate, by making her Executrix, he would like- 
wiſe give her a Power of diſpoſing of fo much of the In- 
heritance, (and conſequently of defeating the Deviſe to his 
Nephew, not of fo much as the perſonal Eftate ſhonld 


prove 
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In CURia CANCELLARIX. 
_ | — | ; 27 FP 
Hervey verſus Aſhton. 
£ 4 IR Thomas Aſhton, by Settlement after Marriage, 
3 creates a Truſt- Term of One thouſand Years, the 


in Truſt, bß— Truſt whereof he declares to be by Mortgage or Sale 


3 of the Premiſſes to raiſe the Sum of 2000 J. for the Por- 


2000, forthe tion of each of his Daughters, provided they married with 


Portion of 


each of his the Conſent of the Defendant their Mother; then directs 


OE er a Yearly Sum to be paid them out of the Rents and 


marry with Profits until they marry ; and if any of his Daughters 


Conſent, and ſhould happen to die before Marriage with ſuch Conſent, 
y Ponte” that her Portion ſhould ceaſe, and the Premiſſes be 


dor of we exonerated thereof; and if ſuch Portion ſhould be 


Rents until 


they marry 3 raiſed in Whole or in Part, that the ſame ſhould be paid 
chem dic be. to ſuch Perſon ro whom the Premiſſes ſhould belong. By 


fore Marriage his Will 1722. he creates another Truſt-Term, to raiſe 
Conſent, her by Sale or Mortgage the Sum of 45001. whereout 20001. 


Portion to 
ceaſe, and the 0 


Premiſſes to „ 


be exonerated thereof; and if it be raiſed, to be paid to ſuch Perſon to whom the Premiſſes ſhould belong; 
and by Will he creates another Trufl-Term to raiſe by Sale or Mortgage 4500 J. whereof 2000 J. to be pal 

to each of his Daughters in Augmentation of their Fortunes, ſabje& to ſuch Condition as in the Settlement; 
and by a Codicil creates another Term for the better raiſing their Portions. A. dies, the Daughters may 
without Conſent ; the Portions ſhall be raiſed, but the Huſbands ſhall make competent Settlements. 


| e — __ .zarz 

x04 Dn 5 to each af his Daughiters i in ckogtdt | 1 Wile 
their Fortunes, but ſubject to ſuch Conditions as are de- „% 
clared in the Settlement: And by a Codicil, in purſuance 1 
of a Power,of|Revocation, he crestes another Truſft⸗ Term 1 
for the better railing of his Daughters Portions. Sir The- =_— 
mas died in 1724. leaving two Daughters, the Petitioners, | 
one of whom Mr. Hervey married after the Age of Twen- (if 
ty - one, but without the Conſent of her Mother; and the ted 

other married Mr. Clatun at her Age of Ninetech, anti | 
without Conſent. likewiſe 3 and they and their Huſbands | 
brought their» Bill againſt their Mocher and Brother to | i 
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with Liberty to apply farther to the Court: And. now- Mr 


E their Portions . additional Fortunes, and to hate 1 

the real Eſtate applied towards Payment of their reſpectise 1 
Portions; alledging, That upon their reſpective Marriuges | "OY 
their Portions: became payable. Mr. Clutton, the Huſbabd ir ig 

| of. one of the — died; whereupon: they brought 0 197 
a Bill; of Revivor, and +a'/Decree-was: made by: Gankad Mi 

1348 1 

ien 


Hervey and his Wits, and Mrs; Carton, preferred-their Pes 


tition for Payment of their Portions, Mr. Hervey 3 ; n= 
therein £0. — his Wifers Fortune, and they inſiſting 1 
that che Lands were bufhicient to anſwer ce Davghters Wo 
Ni 
e 
10 oh! 


1138 1 251 SHO X 6 dine 3 19; & dun! > 4 27 {OT 10 | & 17 0 | 5 


The Maßer of ile Rolls having 42025; Seas conſides_ - m8 
of this Caſe, now deliver'd his. Opinion. be Queſtion 1 
is, Whether the Plaintiffs be intitled to thoſe . | 13 1 

] 

| 


| 

| 

| 
additional. Helens Hut- gau 1 10 £917 5 | . ö 


additional Portions, both the Marriages beirig had without 
the, Conſent of the Lady Aron the Mother g And Firſt it 
is to be obſerved; That theſe Portions are ꝓroriſions for 
Children. Secqndly, That the Loſs of theſe Proviſions! is 
a Penalty. And, Thirdly, That this Odurtb can impoſe 
Terms upon the Huſl — ve to the ſettling the Fortunes! 
Nor are Proviſions - Children megrly volumtaryc; ſinice 
Nature obliges Parents to take Cart bf their Children 
F. N. 302845 of the new. Edition; and tliat the ¶ Hurt did 
heb early impoſe upon Huſbands applying for their 
Wives) Fortunes, | * e Waden in a 
4x81 ct 781551 A Iii ov f 1 2 Book! 
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We Non; for the clearing 


Limitations to be only a Terrbrem, dale there be #Deviſe 


Will whereby: 


oak el agen, gg in the Time bd e 
| * 1439. 0 tut 03; 35 Ache 100 Nine ef 


c uig di dite Ad bod. : eee 263 in; hotel 
up of this Queſtion it is to be 
conſider d, that by the —— Law all Conditions a- 
gainſt. che Lũberty uf Marriage are unlaweful. Snom ne 
60. Apdah the fame Ch it is ſuid, “ Nhat although | 
iche Legacy be given over, yet it is weid, us being in 
bis Reſteaine of Marriage; and-conlequendly-a gainſt the Good 
F of the Commonwealth!” Thus it tod by cke Eee. 
Ffiaſtical Law. And in Mus ran Pigor's Cale, eited 
J. Winch, comes up to the Caſes * Was u 
tion annexed to à Legacy that the Hhould marr 
with 3 Mother; Ihe married wirhetit . 
Mother's Conſent, and yet Sentence was given, chat the - 
ſhould have her Legacy: ” Which ſhews' that the 'Contitnon 
Law Courts had adopted che Notions of the Bceleſmſtical 
Lawyers. This Court indeed hath not gone ſo fur: Where. 
ever there is a Deviſe over, that Deviſe over having ways 
nw held to be good: But where there is nd Devile ber, 
ych Conditions have been only conſidered as in Tapereh, 
1: Mod. 308. Ar. Ex. Cai IO. and there 8 4 renfonable 
Foundation for conſtruing ſuch Deviſes to be in Thivoremh 
only: For though a Daughter marries without her Father's 
Conſent, yet it is not to be/{uppoled+thar this Sever: 
(was he Hung) would carry him ſo far as te leave hei 
quite deſtitute. Beſides, whatever if 2 the 
Commonwealth is unreaſonable; and. therefört it Was 


chat Reſtraints of Marriages were diſcon ed by the Roman 


: conſtrued ſuch 


Laws: For theſe Reaſons this Court hat 


over, Indeod it bath been inliſted; That in che preſkn#&Cale 
there was a Dexiſe over; for that, by char Clue of the 
the Teſtator provides the additional sum of 
2000 L to each of his Daug ghrers,”he"g ives the Reſidue 
(over and above'the 2000 , apiete) to his Wife Büt the 


the Reſiduse over” 


Legacy. is not by that wo over, on 
and above the 2000 / It hatlr beef likewiſe Inſtſted, 


That by the Clauſe in the Settlement declaring, that if 
any 


„ e e eee, > COTS 
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ay | ſhould die before Matriage: with ſuch \Gonterit, * 
ber Portion thould: ceſe, there was u ſufficient: Diſpoſition 
of it: But furely this is not a good Diſpoſition within 


the Meaning of — Gaſes that allow a Limitation over 


to be good; lor this b ber to babe Place den marrying 


without Conſent, but upon dying before May 
ſuch Conſent, and is no more than n for. Daugh- 
ters dying unmarried ; be taking it all 
married they would do it with — Here does not 
appear to be any Ferſon in the Teſtator's View to whom 
thele Fortunes g0 over as there does in all the 
Caſes where theſe Limitations over arb allowed: The 
Intent being as clear in choſe Cafes: to give it bver upon 
Breach of the Condition, as that Wen of it 
* an Taker ſhould retain it. K i ie 09 


93 


ii 70 Atnhoricied I hall e cite rt dude yok ers to 
petſonal Eſtates; the Caſe of cht verſus Efes, Februury 
6, 166 3. and mentioned 1 Chan. Cu. 144. wal n Deviſe 
to his Nephews and Nieces; to his Nephews at Twenty. 
one, to his Nieces at 'I'wenty-one or Marriage; but if 
they married without their Mother's Conſent, then he 
deviſed it over; and the Court went ſo far in this Cale as 
to decree. the Legacy. notwithitanding the Deviſe over. 


Ermine, 1 Chan. Cu. 22. and agrees with the Regiſter Book; 
the Condition was, that ſhe ſhould marry wirli the Co- 
ſent of 4. and if not, that ſhe ſholiid have but roo J. gef 
Ann: The Gburt held this Proviſo to be only; in Tetroremi; 
80 Garrett. acid Pretty's Gaſe, 2 Vekn. 293. Where, for 
want of a Deviſe 1 87 the Contec, was | held oY 1 bur 
Ant WW ] Way 18 


Ibo rü Renſbo: of this DiRitBtiba 5 is Fern it ane, 
d Giyme's Gale, 2 V. 357. that à Deviſet over b 
Nee 28 a Peiſon whom che 
Teſtatox coriſidered and had im his Thoughts as to whar” 
Proviſiun and Benefit! he was to have by the Will. Indeed 
that of Am verſus Herwhr, Abr. Ry. r 112. is contrary to 

the 


along that if choy 


The next is that of Bir Henry Hellas verſus Sir Wilians 
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 -the former Determination; but no Reſolutiom was there 


— e Prat 


taken, but it went off for want of Parties, and never came 


on again. And in that of Creagb verſus Wilſon, 2 Very. 
572. the Intent of the Condition was to provide againſt 
his Daughter's marrying a Papiſt; which, ſince the Frote- 
ſtant Religion hath been ſettled here, is a very good Con- 
dition; and if the Teſtator's Intent be defeated in that Re- 

ſpect, the Legacy ſhall not be pa 


id. Nor will theſe For. 
tunes being chargeable upon Land, vary the Caſe; for, 
although they are to iſſue out of Land, and are ſecured 

by Deed, yet this being upon a Direction of Truſt- Money, 

though by Deed, the Court will adjudge this Limitation 
to be only in Terrorem; the Intent of the Parties being as 

much to govern in Conſtruction of Truſts, as in Conſtruc- 
tion of Wills: As is ſaid by Lord Somers in Sheldon and 
Dormer's Caſe, 2 Vern. 311. Nor is the Caſe of Fry ver- 
ſus Forter applicable to the preſent Caſe; that being a Con- 
dition annexed to a legal Eſtate, and this being àn equita- 

ble Intereſt only. In Farmer and Compton s Cale; 1 Chan. 
Rep. 1 2 1. although the Marriage was againſt Conſent, yet 
the Daughter was held to take, by the Opinion of two 


Judges to whom it was referred. And in tliat of W 8 


verſus Walderave,' 1 Chan. Ca. 58. the Benefit of the Leaſe 


was decreed to the Adminiſtrator notwithſtanding the De- 


viſe over. Indeed in that of An verſus Aſlon, 2 Fern. 
452. the Court would not relieve, becauſe of the expreſs 
Words of Deviſe over. The Lord Falkland's Cale, 2 Ven. 
333. is not at all applicable to this Caſe; nor will it be 
an Authority almoſt in any Caſe, from the Peculiarity of 
its Circumſtances. That of King verſus Mithers, reported 


in a Book compoſed by the late Lord C. B. Gilbert, called 


Reports in Equity 26. (and Preced. in Chan. 3 48.) is an ex» 

preſs Authority for the Plaintiffs, although I cannot agree 
with what is there ſaid; That Truſt- Money to ariſe out of 
Land, muſt have the ſame Conſtruction that the Lands 

themſelves; would. So: likewiſe-1s the Determination in 
Semphill verſus Baihy, Preced. in (han. 562. By all theſe 
various: Judgments it appears, that ſuch Clauſes in Re- 
ſtraint of Marriage are never taken favourably, ** 


In Curia Cancellari . 
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ly "I 23 intended only 'in Tarrorem. In the N 
ſent Caſe it is a Sum of Money charged upon Land; but 
there being no Diſtinction re Conditions annexed to 
Money charged upon Land and Conditions anriexed to Por- 
tions ariſing out of the perſonal Eſtates; and bortions by 
Will being due by the Eccleſiaſtical Law, notwithſtanding 
ſuch Conditions as this annexed to them, Portions by = 
tlement (although under the like Conditions ) are likewiſe. 
due by the Law and Rules of this Court; and: therefore I 
think the Plaintiffs well mr; to e Portions. W 


And ſo . that Mr. H ud d make his Pros 
poſals before the Maſter as to the the Condo his Wife's For- 
tune; and that Mrs. Clutton's Fortune thoul be 1 to 
her, her Huſband beg dead: Venn A 


: 


Catherine Ae, Widow 
and Executrix. of Hum-ePlaintiff ; 
Pbry Morrive,  deceaf, A 


Governor and Company of the) e 
Bank of England, and Defendants. | 
other Creditors, 


\ 


| ! HR State of the Caſe, a8 far as is material, was as FELL A 2. 


follows: I 


pears that Lord Talbots Decree was affirmed in Parliament in 10 1 1737.— s of Sele Caſes in Chan. &c. 


43: S. C. but any pagy > a Motion to diſcharge an —_— (vines by Mrs, Morrice) for Irregularity. 


Mr. Brown, in the Life-time of the Teſtator, the Hul> An Executrix 
band of the Plaintiff (vix) in October 1720, made his Will, „“ wa 
and * gave Mr. Morriee 16 500 J. in Truſt for _ 


ST | his in Debes of 

different Na- 
carts, is ſued in this Court by ſome of them; appears and * immediaiely, and confeſſes their Bill, 
ſome N phy var N her . — ughters: Other Creditors ſue the Executrix at Law (where ſhe 
cannot Decree tain ts. The Decree here being for juſt Debts, is not per fraudem, 
and the Creditors, Plaintiffs at Law, Mar be injoined, and the 2 protected in her Obddience to the 


Decree ; the Plaintiffs at Law to come in afterwards in due Courſe of Adniniftration, the whole being legal 


Aſſets. The Judgments of all Courts at Law, having roper Juriſdiction, whether by Grant or Preſcri 

are equally binding. The Decrees in this Aleve, equal Force with Judgments at Law.; and the r 

4 in Point of Time (and not by Relation to the kit D Day of a Term) muſt give the Preference in Point 
ment. 
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| them; ar Twentyone or Marriage, '-whidh" Mod Gel 


indebted to ſeveral'Perfons by Specialty and otherwiſe in 


the Payment thereof; Mrs. Morrice, the now Plaintiff, 


and Anſwer only; and the now Defendants, Mrs. Morrice's 


' Quantities of South - Sea Stock and Annuities, and EA. 
_ idia Stock, that were transferred to Mr. Morrite in Trull 


- 
" / 
3 
T 


ppen, Share and Share alike, together with ſuch Inte- 
as ſhould be made of the ſame.” He gave ſeveral other 
Legacies to other Perſons; and, fubject to his Debrs and 
gave all the Reſidue of his real and 
perſonal Eſtate to Mr. Morrice, his Heirs, Executors, Ge. 
and made him fole Executer. Mr. Moyrice being à great 
Trader 'contrafted many Debts, and died November 16, 
1731. having made his Will, and the Plaintiff his Exeeu- 
trix; his Affairs being much embaraſſed, and he ſtanding 


large Sums of Money, and particularly to the Bank of 
England for 35000 , by fimple Contract. Soor after h 
Deceaſe, and before any Action commenced againſt che 
Plaintiff by any of the Creditors, the Defendants Anne, u- 
dith and Elizabeth, the Daughters of Mr. Morrice, with-ſome 
other few Creditors, December 15, 173 1. exhibited their 
Bill againſt the Plaintiff as Executrix of her faid Huſband, 
ſetting forth the ſeveral Sums that Mr. Morrice was indebted 
to them reſpectively, and with which he was intriiſted for 
their Benefit, which remained unpaid,' together with a 
great Arrear of Intereſt, and thereby prayed a Decree for 


immediately put in her Anſwer, confeſfing the Bill, and on 
the 25th of Januaty 173 1. the Cauſe was heard upon Bill 


Daughters, obtained a Decree, That the Plaintiff thould, 
out of the Aﬀets of her {aid Huſband, pay the ſaid ſeveral 
Sums of Money ſo demanded in a Court of Adminiſtration. 

The Plaintiff, in Obedience to that Decree, on the 4th of 
February following, paid out of her Huſband's Aſſets to 
two of the Daughters 10111 JL. in Satisfaction of Part of 
their Demands under the Decree. On the 16th of Decem- 
ber 1 731. {ome few other Creditors, for {maller Sums of 
Money, filed their Bills for the Payment of ſeveral 


for them, praying that the ſeveral Stocks, as remaining in 


I (Cori Cancer... 


ſtees; and as to ſo muchas Mr. Morniae bad. diſpoſed of to 
his own pro 
out of her abends Aﬀers to make good the ame. Mrs. 
Morrice confeſſed this Bill, and on the 3 173 T. 
a like Decree, with the former was made, Ihat the Plain- 
tiff thould pay what vas certified by the Maſter to be due 
(after an Account was taken) out of the Aſſets in 3 Courle 
of Adminiſtration. 


theſe Pecxees, from the Plaintiff or her Agent, ſo ſoon as 
they were made, and alſo Nbtice that the Aſſets of the {aid 
Mr. Morrice' come to the Defendants Hands were not ſuf- 
ficient to diſcharge their reſpective Debts upon Specialties ; 
and that the Sums of Money decreed as aforeſaid, except 
the ſaid 191 14-ljbafore-mentioned) to be paid, were yet 
unpaid, and other Parts of the Decree wholly performed : 

While all this was doing, ſeveral other Creditors: brought 
their Actions for their reſpeftive Debts, againſt the Plain- 
riff. 2s, Executrix of her Huſband, and particularly the 
Bank of England, for 28990 l. to which the Defendant 
pleaded a ſpecial Nane Adminiftravit, and would have plead · 
ed ſeveral. — Bonds had ſhe then heen informed of the 
ſame; and alſo the two Decrees had ſhe been able by the 


SR —_— 
Mrs. Morrice's Name, might be transferred to proper 1 | 


per Uſe, the now Plaintiff might he decreed 


All the Defendants had Notice of 


Rules of Law ſo to have done, they being obtained before 


any Plea pleaded. After this n now Plaintiff filed her 
Bill, —— forth all the abqvementioned Particulars; and 
chat by the Rules of Law ſhe could not plead the ſaid De- 
crees: — ſeveral Actions, or retain — in her Hands 


ſufficient to ſatisfy them, or any way protect herſelf from 


the Executions on the ſeveral Judgments obtained againſt 
her; and therefore the pray d, That what ſhould appear to 
be due to any one of the Defendants might be reſpectively 


paid out of the Aſſets. of the Deceaſed, ſo far as they would 
extend, in due Courſe df-Adminiſtration, Regard being had 
to the Nature and gupexiority of their Debts ; and that 
the Plaintiff might be protected and indemniſied in paying 
a due Obedience to the Deerees of this Court; 24 thas 
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- The Bark and other Judg ment eee mel, That 


| the Decrees were — e by Collafion | 
between the now Plaintiff and the other Parties to thoſe 


inſiſted farther, That as their Debts 
wa to be pers before the 
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therein: And they 
were due upon n 
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Sir Joſeph 56h, Maſter of 'the Roll, 8 aeged the . 
Creditlirs to be -firſt paid, as 4 in Time; and 
after they were Caisfied; then the us of the Aﬀers, if 
any, ſhould be applied to the Pay — of the Geet 
Judgments according to their — and the other Cre. | 
ditors to be paid in a Courſe of prays: was 


ou Chanchllor./ The Rule of this Court, wich WY 
to equitable Aſſets, is to put all the Creditors on an-equal 
Foot; {6 where the Aſſets are partly legal and'partly*equi- 
table: And though Equity cannot take away the legal pre- 
ference on legal Aſſets; yet if one Creditor has been partly 
paid out of ſuch legal Aſſets, when Satisfaction comes to 
be made out of equitable Aſſets, the Court will poſtpone 
him till there is an Equality in Satisfaction to all the other 
Creditors, out of the equitable Aſſets, proportionable to ſo 
much as the legal Creditor has been fatisfied out of the 
legal Aſſets. This is a Matter that has been ſo often de- 
rermin'd, that it will be unneceſſary to cite Authorities; 
and it is founded on this, That by natural Juſtice and Con- 
ſcience all Debts are equal, and the Debtor himſelf is equally 
bound to ſatisfy them all. Indeed this Court, in the Di- 
ſtribution of legal Aſſets, follows the Rule of Law} which 
allows of Preference to Creditors, who have Nath! 'Ule of 
legal Diligence in getting in their Debts.” This Court and 
the Courts of Law, in that particular Inſtance, have 'a 
concurrent JuriſdiQion ; and Bills are at this Day brought 
againſt Executors, not merely for a Diſcovery of he Allet, 
but alſo for ſuch Diſcovery, and a Satisfaction of the Debt; 


though the more antient way might be to bring a Bill for a 
1 Diſco- 
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In Curia Cancellari x. 
Diſcovery only; and the Reaſon of ſuch Bills is, That the 
Creditor can have better Aid in this Court than he can at 
Law ; for he may have the Oath of the Executor for the 
Diſcovery of Aſſets. But as this Court hath only a: con- 
current Juriſdiction upon legal Aſſets with Courts at Law, 

and as ſuch Preference is allow d by Law, there would be 
great Confuſion in the Adminiſtration of legal Aſſets if this 
Court did not in general follow the ſame Rule here: And 
therefore it is upon that Reaſon that Courts of Equity have 
departed from that Rule which they had ſet to themſelves 
and borrowed from Principles of natural Juſtice. In the 
preſent Caſe the Aſſets are all legal; and the firſt Queſtion 
will be, Whether any of thoſe Creditors, who ſtood on an 
equal Foot at the Death of Mr. Morrice, have gained a 
Preference by what has happen d ſince? Secondly, What 
will be the Conſequence of that with regard to the Execu- 
trix, and whether ſhe will be intitled to any, and what 
Relief in this Court? In this preſent Caſe ſome ate ſimple 
Contract Creditors, others are Creditors by Judgment, others 
by Decree; and the general Queſtion at the Bar has been, 
Whether Decree Creditors are equal to Judgments or not? 
In the conſidering of this Point ſome Gentlemen have 
into the Antiquity. of the Juriſdiction of the ſeveral Courts 
of Equity and Law: But Queſtions of that Kind, unleſs 
they neceſlarily tend to give a Determination-to the Matter 
in Diſpute, are greatly to be avoided. - And that the pre- 
{ent Caſe does. not depend on the Antiquity of this Court, 
or the Extent of its Juriſdiction, or whether it is a ſupe- 
rior or an inferior Juriſdiction, appears; for, that Judg- 
ments at Law: againſt the Teſtator in Courts commencing 
by Grants, are equal to Judgments in Courts by Preſcrip- 
tion; and that the Judgments of Courts of general Juriſ- 
ditions, as in Weſtminſter-ball, and of Courts of Record of 
the narroweſt Juriſdiction, are all equal; which is a De- 
monſtration, that in Conſideration of Law, it is not the 
| Antiquity of the Court, nor the Extent of its Juriſdiction, 
or its being a ſuperior or inferior; Court, that makes any 
Difference with regard to the Rank or Order in which 
Judgment - Creditors are to ſtand; and conſequently it is 
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| plainly. pens to enter into chaſe Matters: But the 
La ſeems to be ſounded in this, That the Judgmente of 
all Courts, upon Matters or Perſons within their Juriſdic- 
tions, are concluſive ſo long as they 
Parties are bound to yield Obedience to them; and that Ob- 


are in Force; and the 


ation to perform them follows the Aſſets: in the Hands of 
the Executor or Adminiſtrator. And if theſe Matters are 
applied to Courts of Equity, I ſee no Reaſon hy a Decree 


of Equity ought not to be equal to a Judgment at Law: 


For, as Judgments at Law may be executed by a Capias ad 


Satisfaciendum to take the Perſon; ſo ſimilar to that are 
Attachments lor not 
before the Statue af Q. dine an Action of Eſcape 


performing Decrees; and alt 


would 
the Priſoners under 


not lie againſt the Gabler for letting 


| loch Attachments eſcape; yet no — can be drawn 
from thence- to ſhew the Imbecillity of Decrees: For, 


though the Act of Parliament gives a new Remedy, yet it 
afhrms the Juriſdiction. of the Court with regard to the 
Power of taking up Perſons for not performing Decrees. 
Judgments at Law) may be executed upon the Goods by 
Fieri Facias; Decrees in this Court, by Sequeſtration. In 
this reſpect the Procels of this Court is more effectual than 
by Fieri Facias at Law; for, there may be a Seq ueſtration 
againſt the Goods, although the Party is in Cuſtody upon 
the Attachment: Whereas. at Law, if a Capias ad Satisfe 
ciendum is executed, there can no Fieri Facias iſſue. In- 
deed Judgments at Law bind Lands, ſo that the Party by 
Elegit may have Execution of a. Mojety by Virtue of the 
Statute, which ordinary Decrees do not: Vet there have | 
been Caſes where even Decrees have been held to bind 
Lands, and where Decrees are to hold and enjoy over. 
And ſuch was the Caſe of Lord Cartaret and Paſchal, Paſch. 
7 Geo. 2. before Lord King; Lord Chancellor, where the In- 
tereſt under ſuch Decree was taken to be fimilar-to-an Eſtate 
by Elegit ; which ſhews this Court has conſidered Decrees 
and Judgments, and theix ſeveral Executions, as ſimilar to 
each other, And ag a Seire Facias may be r at Law 
to revive a Judgment, ſo it may to revive a Decree af this 


rel and in that Reſpect thay * 0 2 
Ati 4 ; 


= S Cancettorie.. \ 


That che original Demand i 1s gane both by — EY 
ictam; and therefore I 


judgment, for-Zranfit in Rem Fudi 
can ſee no Reaſon why they ſhould not fant on che Ewe 


Footing. Vet I am at che fame Time well appriſed that the 


uniform Judgments of Courts of Law have been otherwiſe: 
For, it is clear that a Decree of this Court, if an Action 


_ _— given in Evidence „1 do not 
tay, —— the Conſe. 
quence is, that really the Decrees of this Court ate conſi - 


dered as nothing but the Opinion of this Court, which, 


with Regard to its own Decrees, hath been different from 
2 Vern. 88. Searles and Laue, 3 Lev. 
355. And if in the Conſideration of this' Court Decrees are 
equal to Judgmen ts, a Way is pointed out in 1 Vert: 14 3. 

for the Party to > ted himſelf againſt Actions at Law: 
If this — bath any Juriſdiction, Decrees here muſt 
have the ſame Lien Aſſets as a judgment at Law. 
And the Caſe of Joſeph and Nor, Preced. in Oban. ) 9. is in 
Point, that a Decree prior in Time muſt be prefer'd to a 
ſubſequent Judgment; and if it was otherwiſe'the Con- 
ſequence — be, That this Court muſt give up its Ju- 
riſdiction. Darſton and The Earl of Oxford, Audis and Wins 
— Jones and Bradſhaw, 4 May 166 1. where an Executor 
paid Aſſets in Purſuance of a Decree of this Court; 
— 4 at Law he was not permitted 
to give ſuch Payment. 


in Evidence; but this Court decreed 
ir hould be allowed him; which ſhews'it hath always ſup- 
— its Juriſdiction, though its Decrees would not be al- 
lowed at Law. Upon this Part of the Caſe then, I think, 
that Decrees and Judgments ſtand upon an equal Footing, 
and that ſuch as is firſt obtained againſt an Executor ought 
to be firſt paid 
ariſes for the Conſideration of the Court is, as to the Pri- 
ority of the Decree Creditors and the Judgment Creditors: 
And as to this Matter, there is no Doubt but the Decree is 
prior in Point of Time; yet if the Judgments ate allowed 


to have Relation to the firſt Day of chat Term in which 
Decrees-: 


they were enter d, then they: will be: before the 
Þ Bur 
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is brought againſt an Executor on: a ——.— is 1 | 


out of the Aſſets. The next Thing that 
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Fact. And though the general Rule bf the Law is, That 
Judginents relate to the firſt Day of the Term, yet that 
is not quite ſo abſolute and concluſive to Courts of Law 
t but it may be examined into. 1 Kn. 432. G. 
Lit, 150. Then why may not a Court of Equity have the 
ſame Privilege of examining into the exact Time when a 
5 Judgment was entred upon, or given, in order to prevent 
its Juriſdiction from being defeated? And if it ſhould be 
otherwiſe, the Conſequence would be that a Dectee; 
which was good when it was pronounced, would, by Mat- 
ter e pot facto, be overturn d; and thoſe Ake would 
be taken away which were once bound by it. Another 
has been taken relating to the Na- 


conſiderable Objection 
which is, That the Decrees have 


_ rure: of this Demand; 
been obtained per — according to the legal Language; 
and as ſuch Matter might have been replied in Caſe the De- 
cree ſhould have been pleaded at Law, therefore the other 
Creditors ought in Juſtice to be let into the ſame Examina- 
tion here: And it is certain, if they are fraudulent,” no 
body ought to have the Benefit of them. As to what 4 is 
ſaid, That theſe Decrees are res inter alios acta, and ſo 
ought not to hurt the other Creditors, that has no Weight * 
with me; for, the ſame may be ſaid of all Judgments at 
Law. And though theſe Decrees were obtained in a Man- 
ner by Confeſſion, for I take them to be ſo, as Mrs. Mor- 
rice put in her Anſwer in a ſhort Time, and thereby c- 
feſſed the Demand of the Plaintiffs, and alſo as ſhe appear d 
gratis at the Hearing of the Cauſe, thereby forwarding the 
Plaintiffs more than they could otherwiſe be by the Rules 
of the Court z yet Courts of Law hold it to be no Ob- 
jection if a 1 udgment is pleaded that was obtained by 
Confeſſion, though there is Favour ſhewn by the Execu- 
tor; nor upon a Replication of per fraudem is it any Bvi- 
dence of Fraud if there was a real and juſt Debt. As to 
Bills of Conformity, indeed the Caſe of Buccle and Atleo, 
2 Vern. 37. is a Caſe where they have been allowed; but 


be this Court is ſatisfied that they. have no Right ho. 
ta © 


* 


But rhis — muſt — — to ; the Truck of « 


they have ſince been diſcountenanced ; and the Reaſon i is, 


Y 


In Guria\Cancellarie:) 


— — 


r e 1. 


F take away the — that one Creditor gains over ano- 
ther by his legal Diligence. Beſides, that ſuch Bills my 
be ne Uſe of by Executors to keep People out of their 
Money longer 255 they would otherwiſe be: But in this 
Cuaſe the Executrix cannot be ſaid to give Preference, but 
wants to have it determined who hath gain'd a Preference 
according to the Rules of Law and Equity, Mrs. Morrice 
comes here for Protection; and if this Court doth not pro- 
tect her, ſhe will be liable to a double Satisfaction; firſt, 
to pay the Aﬀets to the Decree Creditors, and after · 
Vards to the Judgment Creditors; and it is certainly pro- 
r for the Executrix to come for protection to this Court, 
when ſhe finds herſelf troubled for yielding Obedience to 

the Decrees of it. But then it is {aid on the other hand, 
That ſhe has brought herſelf into this Diſtreſs, and there- 
fore ought not to be relieved: Vet, with regard to the 
Law, it muſt be owned that what ſhe hath done is ſtrictly 
right: For, an Executor may confeſs a Judgment to one 
Creditor, and plead it in Bar to the Demand of others. 
And the original Foundation of ſuch Liberty being given to 
an Executor, might be to prevent the trouble of two De- 
mands when he had Aſſets only to ſatisfy one: And then, 
by Parity of Reaſon, an Executor may ſuffer Decrees to 
be againſt him as it were by Confeſſion: And as the Court 
hath never controlled an Executor in ſuch Liberty, or in 
retaining, if he inſiſts upon it; ſo what Mrs. Morrice has 
done is neither contrary to the Rules of Law or Equity. 
And though it would have been much clearer had theſe 
Decrees been obtained in a more adverſary Manner, yet as 
they .are for juſt Debts, they muſt be paid according to 
their Priority. It has been ſaid at the Bar, that the Judg- 
ment Creditors have both Law and Equity, and the Decree 
Creditors Equity'only ; and therefore that 'the Court ought 
not to take away the Benefit of the Law from the Judg- 
ment Creditors : | But that has always been where Equities 
were of the ſame Nature ; for, where one Equity has been 
of a ſuperior Nature, that ſuperior Equity has been pre- 
ferr d: As in the Caſe of Taylor and Wheeler, Salk. 449. 
where the Queſtion was, Whether an Aſlignee of a Com- 
amm miſlion 
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Mere; This 
Decree of 


Lord Chan- 
cellor's was 


afterwards af - 
firmed in Par- 
liament in May 


1737. See of the Judgment Creditors. 5 


3 Will. Rep. 
402. 


A. deviſes 
1000 J. Ca- 


pital Saut h- 
Sea Stock to 


B. At the 


— 01 62 her Children as ſhe ſhould think fit. At the Time of ma- 
he had 1 80G J. 


ſuch Stock, 


and after, by 
Sale, reduced 


it to 200 J. 


which he after and afterwards died in Fwy 173 3. In ue next before his 


died. Be- 


tween the making his Will and his Death the AR took Place, which changed three Fourths of the . 
pital Sourh-Sea Stock into Annuities : This Legacy is not taken away nor impaired by the Sale, nor by the 
AR of Parliament. ; | ir | FOES oe 1 


Conveyance, ſhouſd be preferred? And it was held that 
Mr. Morrices Death, the Equity of all the Creditors was 


to the Judgments, ought to be firſt ſatisfied. © As the Pro- 


2 Direction to the Maſter to take an Account of the Ef 


miſſion of Bankruptcy, or # Mortgagee under a deſectire 


the Mortgagee ſhould; his Equity being ſpecifically a Lier 
upon the Lands, 80, in the prefent Caſe, at the Time of 


equal; but when the Decrees were obtained, they bound 
the Aſſets in the Hands of Mrs. Morrice, and being prior ; 


ceedings at Law now ſtand, there being Judgment de bonis 
propriis againſt the Executrix, unleſs this Court injoins their 
Proceedings, they will be paid out of her Pocket; there- 
fore they muſt be injoined, as by the Maſter of the Rolls his 
Decree : But as they are ty d up at Law, they mult have 


fects which are firſt to be applied in Diſcharge of the De- 
cree Creditors, and the Reſidue to the ſeveral Judgment 
Creditors according to their Priority, and fo on in a Courſe 
of Adminiſtration. TL II + 


Upon the Whole, the Decree of the Maſter of the Rolls © 
was cotifirmed, with an Alteration only, by deducting for 
the Daughters Maintenance after their Attaining the Age of 
Twenty-one Yeats, and the additional Direction on Behalf 


Partridge verſus Partridge. 


THE Teſtator by bis Will deviſed 10004. Capital 
South-Sea Stock to his Wife for Life, for her ſole Ule 
and Benefit, with Power te diſpoſe of the ſame to ſuch of 


king his Will he was poſſeſſed of 1800 Soutb-Sea Stock : 
He afterwards reduced ſuch Stock to 200 l. but after that 
chaſed as much as made up the 2004. to be 1600/1. 


| Death 


o 
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Des the AQ pee Vince: for gag 5 ch Fourths * 
the Capital South - Sea Stock into Annuities. The Queſtions * 
made upon this Caſe were, Firſt, Whether the Teftaror . 
ſelling 1000 J. Part of his 1800 South-Sea Stock, after q 
the —— his Will, ſhould not be conſider d as an Ademp- 
tion of % Legacy? If not, Secondly, If che Act for 
turning South - Sea Stock into Annuities ſhould not be fo 
conſidered? In the argument of this Caſe, the Caſe of 
Aſhton and Aſhton was cited, where the Teſtator deviſed“ 157 
60001. South · Sea Stock to X C. and at the Time of his 
Death and Will was poſſeſſed of only 5500 l. South Sea 
Stock; upon which a Bil was brought againſt the Execu- 

tor to have it made up 60001, But the Maſter of the Rolls, 

and after him the Lord Chancellor, on Appeal, were of Opi- 
nion the Deficiency ſhould not be ſupplied, upon this 
Principle, That as —— Legatees have no Lien on what 

is given to 5 Legatees, ſo a ſpecific Legatee ſhall 
have no Lien on the — Fund of the Teſtator; but if 

any Loſs happens to what is — gen, to him, he 

muſt bear the Burden thereof himſelf. _ | 


Lord Chantellor.. All Caſes of Ademption of Legacies 
ariſe from a ſuppoſed Alterarion of he Intention of the 
Teſtator; and if the ſelling out the Stock is an Evidence to 
preſume an Alteration of — Intention, ſurely his buying 
in again is as ſtrong an Evidence of his Intention that the 
Legatee ſhould — it again. It was not the particular 
Stock he was poſſeſſed of that he gave; but the Deviſe was 
only deſcribing the Nature of the Thing he gave, of which 
he had ſufficient to anſwer ſuch Legacy at the Time of his 
Death. If the Teſtator after ſuch a Legacy ſells out Part, 
and dies, ſuch Sale would afterwards be looked upon as an 
Ademption pro tanto. If he deviſes ſo much particular 
Stock, ad at the Time of ſuch Deviſe has not any ſuch 
Stock, it is a Direction to the Executor to procure ſo much 
for the Legatee. It would be very hard in the Caſe at 
Bar, to — — the Selling as an Ademption, becauſe he 
might {ell out for ſome particular Purpo Purpoſe, and as Joon as 


that * was anſwer d he * buy in again. As 0 
ce 
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EF the Ton Point, after ſifch | Devilſe, the Legiſlature W : 


proper to make a Law to change three;Fourths of theStock ; 
1938 into Annuities, and the Fourth to remain as it ſtood before; 
o that the Teſtator, when he died, was poſſeſſed og 10% 


Annuities, and 400 l. Stock; and it ü be extremely 1 


hard to ſay, that this eee of the Stock by Parlia- 
ment ſhould work an Ademption, when it cannot he pre- 


ſumed the Teſtator's Intent was particularly aſked, or that 


he concurred or agreed to ſuch Law in any other Manner 
00 what every other N is W to do. 6 . 

a an Obligee was to ie a 1 of n * 
. by Bond from A. B. and he ſhould afterwards compel A. B. 


by due Courſe of Law to pay it him, this would be an 
Ademption of the 


Adem ons becauſe the en is dau to receive It, | 


PP | 


* 1 | verſus 3 KY 
88 HERE were fire Cauſes which were heard together 
Eſtate of In - by the late lord Chancellor Xing; and upon the 


Perſon un- Hearing he directed a Caſe to be fared, and referred to the 


all aw the Judges of the King's Bench for their Opinion; and it now 


— of N came back for the judgment of the Court, upon the Judges 


i good: And Certificate; upon reading of which, the preſent Lord Chan- 
Dover if of a cellor was plealed to decree according to it, and expreſſed 
ion with it, as agreeing perfectly with his own mn 
Sentiments; and ſaid, he hoped it would be for the future 
a leading Caſe in the Determinations of all Queſtions of 
this Kind. The Caſe ſtated, and the ne of the Lo ; 


Perpetuity. hig Satisfa 


were as s follow: . 


Sir William l being eile of tha "RET Mews 


Lands and Tenements N aftermentioned, made his 


Will the 15th Day of February 1712. whereby (inter alia) 
he made the ſeveral Deviſes in the Words following : 
Lem, 1 give, deviſe and: bequeath unto my Grandſon 


F 


Legacy; but it was never thought, if © 
A. B. ſhould pay in the Money voluntarily, it would be an 


In Curia 4 _ 


« William Prot nan after the Decals of my aid Wife L Dame 
* © Suſanna Sepboys,” all thoſe my Meſſuages,' Lands, Tene - 
ments and Hereditaments, ſituate, Iying and in 
Deptford in the 3 * Kent, and by Deed ſettled 
by my ſaid Wife on me, my Heirs and Aſſigns, to hold 
1 * to my ſaid Gn William Stephens, 1 bis Heirs 
and Aſſigus for ever. Tem, I give, deviſe and bequeath 
to my ſaid Grandſon William Stepbem all my Freehold 
<< Eſtates, Meſſuages, Lands, Tenements, Hereditaments 
and Premiſſes, in the . Pariſh of &. Mary Magdalen Ber- 
< mondſea, in the County of Surry, ſituate and being in 
_ ©. Rotherith Wall, Eaſt Laue, St. Mary Magaalen Court-Yard, 
and elſewhere in the ſaid Pariſh of H. Mary Magdalen 
Bermondſea; and alſo all thole my Freehold Meſſuages, 
Lands, Tenements, Hereditaments and Premiſſes in the 
« Pariſh of &. Olave in Southwark, and elſewhere in the 
“ County of Surry ; and alſo all my Freehold Meſſuages, 
“ Lands, 8 and Hereditaments in the County 
of Eſſex, to hold my ſaid Freehold Meſſuages, Lands, 
Tenements, Hereditaments and Premiſſes, to my ſaid 
v * Grandſon William Stepbens, his Heirs and Aſſigns for 
= ever: But in caſe my ſaid Grandſon William Sten, 
4 * ſhall happen to die and depart: this Life before he attains 
his Age of Twenty-one Years, then I give and bequeath 
* to my a Thomas Stephens all and every my Meſ- 
“ ſuages, Lands and Hereditaments beforementioned, as 
6e well thoſe in the Pariſhes of St. Mary Magdalen Bermond- 
« ſea and St. Olaue in Southwark, as thoſe 1. in the Counties 
of Eſſex and Kent, to hold the ſame to my ſaid Grand- 
** ſon Thomas Stephens, his Heirs and Aſſigns for ever : But 
* in caſe my ſaid Grandſon Thomas Stephens ſhall happen 
to die and depart this Life before he attains his Age of 
% Twenty-one Years, then I give and bequeath al my 
* {aid Freehold Meſſuages, Tenements, Hereditaments and 
* Premiſſes whatſoever beforementioned to ſuch other Son 
* of the Body of my Daughter Mary Stephens, by my Son- 
* in-law Thomas Ps: Eats as ſhall happen to attain his Age 
* of Twenty-one Years, his Heirs and Aſſigns for ever; 
the e of ſuch Sons to take Place before the Younger, 
Nun | one 
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Veands 30 May Stephens, another Daughter of the ſaid Sir Tho- 


r 
of them ſhall be in Seniority of Age und Priority * 
© Birth, and of the ſeveral and reſpectibe Heirs Male of 
« * the ſeveral and reſpective Body and Bodies of all and 
every ſuch Son and Sons, and the Heirs Male of his and 
4 7 Body and Bodies iſſuing; and for Default of ſuch 
Iſſue, then I'give and bequeath my aforeſaid Freehold. 
Eſtates, Meſſuages, Lands, Tenements and Hereditz- 
ments to all and every the Daughter and Daughters of 
< my ſaid Son Thomas Stephens on the Body of my ſaid 
* Doug hter to be begotten, and to the Heirs of the Body 
“ and "Bodies of all and every the ſaid Daughter 0 
* Daughters, as Tenants in Common, and not as Jointe- 
% nants; and for want of ſuch Iſſue, then I give, deviſe 
and bequearh my aforeſaid Freehold Eſtates, Meſſuapes, 
“Lands, Dain and Hereditarnents to my Brother 
* Sir Richard Stephens, to hold the {aid Freehold Meſſuages, 
* Lands, Tenements and Hereditaments to the faid* Sir 
* Richard Stephens, his Heirs and Aſſigns for ever. Bem, 
* All the Reſt and Reſidue of my Eſtate real and per- 
«+ ſonal, Goods, Chattels, Rings, Jewels, Plate, Money and 
4 Modicsworth whatſoever So whereſoever not hereby 
before bequeathed, I give and bequeath the fame to my 
« {aid Son 3 Stephens, his Heirs, Executors, Adin} 
* ftrators and Afligns for ever.” And the ſaid Teſtator by 
his faid Will, made his ſaid Son- in-la w, Sir Thomas Stephens, 
ſole Executor thereof. And afterwards (to wit) on or 
about the 1 5th Day of March following died, leaving Dame 
Mary, the Wife of Sir Thomas Stephens,” his Daughter and 
Heir, and leaving two Grandſons, William and Thomas, 
living at. the Time of his Death, and one Grandaughter. 
On the 18th of May 1713. Suſan, the Daughter of Sir 
Thomas: Stephens and Mary his Wife was born, and is ſtill 
living z the ſaid Sir Thomas- Stephens the Grandſon died 
without Iſſue, and under the Age of Twenty-one Years, 


the. 24th Day of October 1714. and the ſaid William Ste- 


pens, the other Grandſon, died the 14th Day of 'Seprem- 


ben 1718. without Iſſue, and under the Age af Twenty - one 


mas 


2 and Mary his Wiſd was born the 


November 1721. and 6 living; Mary 
Daughter of the {aid Sir'7homas Stephens and Mary his Wife 
was born the 15th of February 172 2. and died without 


— — FE 4 
„ 


Sir Thomas Stephens 


In Gi ee 


he — ET WI IR 


Pry of Ma 
1719 and died . Hue and under Age the 26th 
of October 1722. Sarub Kepbens, another Daughter of the 
ſaid Sir-Thomtas and Mary his Wife, wus born the 1th bf 
Stephens another 


Iſſue and — Age the 26th of April 1523. Thomas 
Stephens, one of the Parties in this Sujt, Som of the ſaid 
and Mary his Wife, was born the t 2th 
Day of January 17 27. and is ſtill living; Richard Stephens, 

the ſaid Teſtator's Brother, mentioned in his Will; is ſtill 
living: The ſaid Thomas claims Title to the Pre- 
miſſes as Refi Deviſes of the ſaid; Teſtator; and the 


{aid Dame Mary his Wife lays Claim thereto as Heir aW 


Law to the/faid William Stephens the Teſtator; and the ſaid 
other Parties likewiſe claim Title thereto under the faid 
Teftator's Will; Sagan Stephens, the Plaintiff in the original 
Cauſe, ſince the Hearing the ſaid Catiſes (to wit) the 1 4th 
of April 17 34. died without Hue and under Age; and on 
the 6th of Auguſt following an Order was obtained upon 


the Petition of all the furviving Parties, that the Caſe 
ſhould be made agreeable to the Fat; as it now ſtands ſince 


her Death, and that the Judges of the Cort of 85 
Bench de then deſired to give their Opinion on this 
ſtion, What Eſtate, Right or Intereſt, either in che Pr * 


or in Contingenc 
Lands in I or any Part thereof? 


The Judges 


of che King's Bench certified their Opinion 


as follows: We have heard Counſel for'all the Parties, and 
which the Queſtion is 


maturely coriſidered the Cale upon 
raiſed and referred to us; and the principal Point appears 
to be, Whether the Deviſe made by the Will in theſe Words, 

viz, And in caſe my faid Grandſon Thomas Stephens ſhalt 
« die before he attains his Age of Twenty-one Years, then 
I give all my ſaid Freehold Eſtates, Sc. to ſueh other 
* Sons of the Body of my ſaid Daughter May Stephens, by 
my Son-in-law. Thomks' Stephens,” as mall Happen to at- 


any of the ſaid Parties have in or to the 
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e for ever, be good by way of executory Deviſe? A8 
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8 rain his Age of Twenty- one Lears, his Heirs and Aſhpns 


to which we do not find any Cale wherein an execits 
Deviſe of a Freehold hath been held good, Which hat! 
ſuſpended the veſtiog of the Eſtate until a Son” unbowmn 
| ſhould attain his Age of Twenty-one Years, except the Cale 
of Taylor and Bydall adjudged upon a ſpecial Verdict in the 
Court of Common Pleas, Hil. 29 & 30 ca. u and reported 

in 2 Mod. 289, That Reſolution appeared in every View ef 
it to be ſo conſiderable in the preſent Cafe, that we cauſed 
the Record to be ſearched, and find it to agree in the ma- 
terial Parts thereof with the printed Report: And there- 
fore, however unwilling we may be to extend executory 
Deviſes beyond the Rules generally laid down by our Pre- 
deceſſors; yet upon the Authority of that Judgment, and 
its Conformity to ſeveral late Determinations in Caſes of 
Terms for Years, and conſidering that the Power of Alie- 
nation will not be reſtrained longer than the Law would 
reſtrain it, viz, during the Infancy of the firſt Taker, which 
cannot reaſonably be ſaid to extend to a Perpetuity ; and 
that this Conſtruction will make the Teſtator's whole Diſ- 
poſition take Effect, which otherwiſe would be defeated ; 
We are of Opinion, that the Deviſe beforementioned may 
be good by way of executory Devile © 


The Conſequence whereof is, That all the ſubſequent 
Limitations will be good; the Eftate will veſt in oma! 
the Son now living, when he ſhall attain the Age of 
Twenty-one Years in Tail Male, according to the Clauſe 
directing the Order of Succeſſion between the Sons to be 
born; if Thomas the Son, now living, ſhould happen to dis 
before his Age of Twenty-one Years, and the Teſtator's 
Daughter Dame Mary Stephens ſhould have any other Son 
by Sir Thomas Stephens, then the Eſtate will go over to him 
when he ſhall attain his Age of Twenty-one Years, in like 
Manner as it would have veſted in Thomas; if Thomas the 
Son ſhould die before the Age of Twenty-one Years, and 
Dame Mary ſhould have no other Son by Sir Thomas Ste- 
phens who ſhould attain his Age of Twenty-one Yeats, we 
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Vin Taylor malle his Will, bearing Date My 
unfairneſs in 25, 1727. and thereby deviſed to Truſtees 
obtaining Ar- 95 . . 

ticles for the and their Heirs all his Meſſuages, Lands, &c. 
Elle, fe. in Cherrington in Com. Glouceſter, to the Uſe of Mary his 
which this Wife for Life, Remainder to Truſtees for Five hundred 


83 Vears, to raiſe 400 J. for her as ſhe ſhould appoint, or 


ſid 3 . | . 4 
deute u Au in Default thereof to her Executors, Remainder to the 


to carry them Uſe of the Teſtators Nephew John Taylor in Tail, Re- 
non. And if mainder to William Taylor, Son of the Teſtator's Brother 


cw ack Humphrey, in Fee, and makes Mary his Wife ſole Execu- 
— prtictes hath trix and reſiduary Legatee; and-by—a"Codicit-Offober" 


fon, andmade 17 2.7, gives two Cottages to two Servants in Fee, and 
laſting Im- , | 

provements; 2O f. per Annum to the Poor of Cherrington. Before the 
loved for making this Will, the Teſtator had a Fit of the Palſey, 
them, on con- which impair d his Health, but did not affect his Under - 


ſenting to de- 


liver up the ſtanding : In Auguſt 1728. he had a ſecond Fit of the 
«come for Palſey, which deprived him of his Speech, and greatly 


Ones. impair d his Underſtanding. January 31, 1728, after a 
he goes o Treaty between one Savage and the Teſtator, which was 

aw, and fais < | - 6 * ; $65 fly 
there. 4 wy 


There may be 
a Degree of 


I Carta: Celli. _ 


a — by the Teſtatot's Wife and one ne: Mulan 
Thomas her Relation, Articles were enter d ipto by the 
Teſtator and his Wife of the one Part, and Savgge of the 


other Part, for Sale of the Teſtator s Eſtate: in Gerringtun 


to Savage in Fee, for 2080 L. und a Guinea, In Ju 
1729. the Teſtator died; and about November 17; 2. Mary 
the Teſtator's Widow died, having made her Will and the 
Plaintiff Sauage ſole Executor and reſiduary Legatee. Joh 
the Nephew, the firſt Deviſee of the Teſtatur, died ſoon 
after 5 Teſtator's Wife, leaving one don named hn Ly 
lor. The Plaintiff Savgge brought his Bill in the Life · time 
of Mary, but not long before her Death, againſt her, and 
againſt John Taylor the "Teſtacor 's cldeſt-Brother and Heir at 
Law, againſt John the Nephewr, and HMaliam the Nephew 
an Infant, the two Deviſees in the Will, and -alſo-againft 
the Truſtees, and the Deviſees in the Codicil ; for a ſpe- 
cific Performance of | the Articles, and to have: 'Convey- 
ances accordingly; - John Tapia the Heir at Law, died 
in 1735. having Put in his Anſwer, and leavihg John his 
Grandſon and Heir. at Law. A ſecbnd Bill was brought 

William Taylor the Infant Deviſee, intitled in Fee undet 
© Will, to eſtabliſh? the Will, and to be relieved: againſt 
the Articles. And a third Bill was brought, by Jubn Taylor 
an lofant, ln and Heir at Law .of.' John, 


ſame. deliver d * to him, — which be dlairned 2 
of the Eſtate compriſed in the Atticles of . = 
againſt ſyilliam Typlor tho Infant, diſputing the Will, elaime. 
ing the other Moicty: as Heir at Law. Jobs Taylor, Great 
Grandfathes of the Infant John, had Iſſus four Sons, . 
11 Thomas and Humphry. | Jubr the Grandfather - 
Iſlue Jahn who; married and died in the Lifetime of higt 
Father leaving John the Great Gramidſon, the Plaintiff iti 
the third, Ws 1 M 588. John Taplor the Great 
Grandfather, and Jolm his Bon, in Conſideration of a Mar- 
riage to he had berwoen John the Sun and Hammah Whiting, 
convey d the Eſtate in Queſtion to Truſtees, to the Uſe a 
John he Son for Ninety-nine Years, if he ſhould ſo 2 
l ive, 
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General, Remainder to the right Heirs of Joby 


2 Remainder: to "Truſtees" 10 has —— Re. 
mainders during his Life, Remainder to Minn his Wife 
for Jointure, Remaitder to the Heirs of his Body i in ſpe- 
cial Tail, Remainder to the Heirs of his Body in Tail 
the Great 
Grandfather. March 295 1694. John the Grandfather and 
Hannah his Wife, in Conſideration of 10001, paid by John 


the Great Grandfather and the Teſtator William; covenant 
to levy à Fine ſur 


Conuſance de Droit come ceo, Te. to them 
with Warranty. Eaſter Term, 6 & 7 of ul. and Mary, 
a Fine was levied between John Taylor, ſen.” and Willians 
the Teſtator, Complainants, and John Taylor and Hannah 
his Wife, Deforceants. Bafter Term, 9 Geo. 1. Min 


Taylor, the Teſtator, levied a Py bur no Deed: ll 
| he Uſes thereof appear d E N 0 oa 


" 1 


4 Y * 8 1 fi! 39H; 7 301 v7 117 2 Bart 6444'S 


C11 +2” 4 | * 
it Comte ſtared the three Bills, and the Deſign „ 
chain; and added to this Effect: The firſt Queſtion'is with 


to the Articles under which the Plaintiff claims, 


Whether he is intitled to have the Benefit of them? which 


depends on two Conſiderations; 1. Whether the Articles 
are ſuch as à Court of Equity will ſet aſide? and if the 
Court will not, Whether: the Plaintiff ſhall have its Aſſi- 
ſtance by decreeing a ſpecific Performance of them? It is 
certain this Court, in Caſes of Articles; has a diſeretionary 
Power to carry them into Execution or not; and if it ap- 
pears they are unfairly obtained, though not ·0 ſach a De- 
gree as to ſet them aſide, yet this Court will not order a 
Performance, but will leave the Plaintiff to nis Remedy at 
Law. And upon the whole Matter, I am clearly of Opinion 
this Court ought not in this Caſe to aid the Plainti 


iff: But 
if, upon the Proſpect of having orined, the 
Plaintiff has f improv d the Eſtate, it is reaſonable he ſhould 


the Articles perf 
have an Allowance for laſting Improvements; provided he 


is: content to deliver up the Articles, and to account for 
the Profits; otherwiſe, if he goes on at Le he muſt not 


E. 


k 4 A £ 5 » 3 
* 19 299 YL OJ IK 115176 v5 [ir I e ot MY 
f 9 A OMG. 3 
. f [ 14 1 4 Hor 5 * & * 
4. ' 2 


t t T Seidl 
The 


ell 


__-- 


: k 
4 +3 * 


„ 7 reren 
8 —— —_— — G6 pt . —_— — » 


* Curia Camelarie * 


<A * r — ne 


2 


7110 3 37418 NN 9 * . 1 11 11 Mt: iu, 1 1 i | 
"The! next- Qual ion is, as, to 6 Tile upon. 4 Sette Thi Court 
ment in 1683. Whether the Remainder, under which John bene againt 
claims, is:barred-in,Pointiof Law. Y the firſt Fine; the Uſes ITN 


of which are declared hy the Deed of | Marph;29, 1594: 


Statute 4 Anne 


And in that Fine there Was a Warranty, which was con- f. 1 


tended ton be collateral, and to bar the Right of John by 
deſcending upon him. And undoubtedly the Warranty is 
collateral to the Title of John, who 2 * Purchaſe; 
and not from the Perſon who made the Warrarty; and as 

this was before the Sat. 4 0 5 Q. Anne, ut 16. (how. 
» and unreaſonable ſoever it may be); there is no room 
or a Court of Equity, which cannot alter the Law, to in- 

ſe. But to this two Anſwers have been given, either 


of which ſeems ſufficient ; (1K,), That. this Warranty de- 
ſcended. on an Infant, and therefore is no Bar to him: 


(2d, ) That ſuppoſing it to work à Wrong, and to diſplace 


and deveſt the Eſtates, then it is a Warranty commencing 


by Diſſeiſin, and ſo commencing by a tortious Act, the Law 
did not allow ſuch Effect as if it was not attended with 
that Circumſtance; for collateral Warranties are grou nded 
on this Preſumption, that no one would. bind the Eſtate of 
his Heir without leaving him a Satisfaction, but when he 


who makes the Warranty does a tortious Act, it ſeems that 


Preſumption ceaſes, Then the next Queſtion to be con- 


ſider'd is, Whether the Fine and Non-claim, by the Stat. 
4 Hen. 7. cap. 34. has barred. this contingent Remainder ? 


if it is conſider d as a Fine levied by Tenant for Ninety- 
nine Years, determinable on his Death, tis not a Bar; but 
an Averment may be taken, That Partes finis nil babwerun ; ; 
and it is a Forfeiture of his Eſtate, if the Parties over will 
take Advantage of it; otherwiſe it is à Nullicy, and will 
not take away the Entry of the Truſtees when their Right 
takes Place. It is ſaid this Caſe differs from the common 


Caſe of a Fine lsvied by Tenant for Years; for, here 


the Wife joined in the Fine, who had an Eſtate for Life; 
and if that had been a Freehold, properly ſo called, then 


it might. have a greater Effect than a Fine levied by Te- 
nant for Years: But in this Caſe that Freehold: lies be- 
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hind the Limitation to Truſtees to preſerve contingent 


FWNemainders; and then it is hard to Ay the Fine [hall fo 
Hpekate ab to diſplace the precedent Eſtate for Life mired 


de tze Praten Fur ſup 
e 


this Fine did diſplace the 
deved in the fate way à8 à Fine 


been by Teriatic for Life in Poffenon; "the Conſequence 


would 


' that: che Truſtees might etiter immediately, or 
within five Yeats after the Determination of the Eſtate for 
Life, But chen it is id, Thar thotigh a Right of Enrry 


in the Trüuſters is ſufficient to preſervè contingent Remain. 


ders, yet the Right of Entry which the Trüſſtecs had, is 
quite gone in this Caſe by the Death of Joh, who wag 
Tenant for Ninety-nine Tears, if he ſhould live ſo long; 
becauſe his Eſtate, and the Eſtate of the Truſttes deter- 
mined codem Inftante But that is not {6 certain; for, the 


Eſtate of the Truſtees might ſubſiſt after the Eſtate of yu 


determined,” if he out- lid d the Ninety· nine Years; which 
es may happen; for, then the Truſtees 


might enter, becauſe their Eftate is for his Life: 80 they 
had a Poſſibility to enter aftet the Eftate of John was de- 


termined, and during his Life. And though that did not 


take place, yet their Right was not clearly gone and ex- 


tinguiſhed; and therefore it may be confiderable, Whether 


that Poflibility of Entry within five Years after the Deter- 
mination of Ninety- nine Years is not ſulhcient to ſupport 
che contingent Remainder? I ſhould think Courts of Law 
ſhould go à great way to ſupport ſuch Remainders, which 
could not be deflroy'd without this Practice, I had almoſt 
ſaid Iniqquity; but this is prop 


= Ap e ee 
not determinable here. And the fame Things may be ſaid 


with regard to the other Fine levied afterwards; and far- 
ther alſo, that it is not cerfain that it includes theſe Lands 
now m Queſtion. Thus far is clear, That the Plaintiff in 
the third Bill has 'a Right to have the Deed of 1683. and 
valeat quumum valere poteſt. There. is another Point very 
conſiderable in this Cate, upon a Suppolition that the con- 


tingent Retainder is barred in Point of Law. If there 4s 


Tenant for Life, Remainder over to ſome other Perſon, fo 
» be ih Contingency, if the Tenant for Life makes 72 
"i | | „ Tn 


on, 


as 


Feoffment, « or\ laves a. Hts widiue Trafies to 7 
the contingent Remainders, in Point of Law they are barred: 
But it is a * barbarous Thing to rob Perſons unborn of 


of Title; yet hard and unzuſt as it is, I do no remember 
this Court has ever interfered ſo far as to direct a Con- 


8 thould reſort back for farther Direction. 


Wann 


5 Curia Cancellarie.. 


their Inheritance, and to give it to one who has no Colour 


veyange, to him in Remainder. In the Caſe of Mayſel.gnd 2. 5 wal. 


al, there were Truſtees to preſerys gomingent Re- 
5 were drawn in to deſtroy them; and this 
Court conſidered the Matter as a Breach of Truſt, and fol- 
lowed the Lands in the Hands of A Purchaſer with Notice. 
This is a kind of middle Cafe ; fbr, here is no actual Breach 
of Truſt by any Act done; but if the contingent Remain- 
der is barred, it is their Neglect to perform the Truſt, 
and that in the * e Inſtance for which they were ap- 
pointed Truſtees ; that is, to bring Actions, and make 
Entries: And it may deſerve Conſideration how far one 
who has Notice ſhall avail himſelf by this Neglect of the 
Truſtees ; but I will not enter into a-Caſe of t this Conſe Bt 
quence unneceſſarily, but will reſerve a Liberty of con- —_ 
{idering it when it comes back to the Court for farther cone 9 8075 „„ 
rections after the Trial. £50) 8 50 1 


It was decreed, That upon 's js Ciboriring © to ooh 
up the Articles to be — his Bill, ſo far as it pray d 
a 13 — of them, ſhould be diſmiſſed; and that he 
ſhould account for the Bents and Profits of che Eſtate by 
him received, and ſhould be allowed for his laſting Im- 
prorements. That an Ejectment ſhould be brought to try 
the Right of the whole Eſtate, both of that in Settlement 
and chat out of Settlement, and no Term to be ſet up 
and in this Eje&ment Jobn to be Leſſor of the Plaine 
and William Defendant : That the Deed: of 168 3. ſhould 
be deliver d up to Fob, and Milliam to have a Copy of it 
at his own Charge; and that the other Deeds and Writings 
ſhall be brought 1 the Maſter; and that William ſhould 
admit dime in Naſſeſſion, and that after Tex 22 Parties 
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74 4 B roun ; verſus Setwin 1, | 8 contra. 
A. deviſes the — £22453 41-13 437 £3.) | 
Reſidue of his OHN Aan on the 930 of Jane 5552 rand 105 will, 
real and per- 
ſonal Eſtare, | and thereby bequeathed to the Plaintiff a Legacy of 
not before r Joo l and all his Plate; to the Defendant he gave all 


(ng his Leaſehold Meſſuages; and after ſeveral other ee 
Tenane in and Bequeſts, : as wal as deviſing fome Freehold and 
Comments hold Lands, he deviſed as follows: : © And as for the Reit, 


hay pry" Reſidue and Remainder of my Eſtate, whether real as 


Teſtator, This “ perſonal, whereof I am ſciled or poſſeſſed, or which F 


nd-Debt is 
dor releaſed, © am any ways intitled to, which. I have not herein and 


but ſhall be “ hereby - deviſed,” given, ©c..'I-give and bequeath the 
eween them; “ ſame, and every Part thereof, and all my Right, Title 


and 
Evidence hall? and (Intereſt herein and therels: unto ſuch my Executor 


be admitted, < or Rxecutors herein after - named, as {hall duly take on 


lar intended ce him or them the Execution of this my Will, according 
to releaſe it to 
the Obligor, to the true Intent and Meaning thereof, his: or their 


and had given ce, Heirs, Executors, Adminiſtrators ' and Aſſigns, as Te- 


dale wan Ar. ants in Common, and not as Jointenants; and after- 
torney who I ; | war ds 


drew his Will, 
&c. 


* Cura „ 7 


E appointed the > Plaintif and- Defendaoe, his Beer ei 


tors, and ſoon aſter died ; and the Plaintiff and Defen- 
dant proved the. Will. "The, Defendant! was at the Time 
of the Teſtator s. Death, indebted to the Teſtator in 3000 l. 
principal Money, beſides Intereſt, and for ſecuring; thereof 


had given, a Bond to the Teſtator, dated the z0th of une 


17 32. in 6000T. Penalty: The Bill was brought that the 
Defendant. might account with the Plaintiff. for the Teſta- 
cor's reſiduary Eftate, and pay him a Moiety of the {aid 


30004, and Intereſt; and the n ll was. to have "tho 
rene ee Anil! % Fantbai 


Ira . by che Anſwer 10 40 b in the Paget 

Cut and by the Proofs in both Cauſes, that the Teſta- 
tor deſigned. to give this Money to the Deſendant; and 
gave one Viner, the Attorney concerned in drawing the 
Will, Inſtructions in Writing accordingly; but Viner "fled 
to make; mention of it in the Will, inſiſting that, the Bond 
would be extingy iſhed and Telgate of Cour: by Mr. Sel 
win's being LEY Executor; but the Teſtator appearing 
diſſatisfied ' with Viners Opinion, a Caſe ' was, ſtated — 
Counſel's Opinion, who confirmed what Viner ſaid: 
Confidence of which the Teſtator ſigned and publiſhed bi 
Will, with full Perſuaſion that the Bond would be extin- 
guiſhed 3 and this appeared n to be as Intention 4 
the Teſtator. | 


Lord . The Queſtion i is, Wberber 000 L 
which was. due to the Teſtator from Mr. Selmin, ſhall paſs 
to Mr. Selwin by his being made Executor? or, Whether it 
paſt by the Deviſe of the Reſidue to the two Executors ? 
The: 5 Inſtructions for drawing the Will directs the 

30001. all to Mr. Sin. The Attorney who was to draw 
yo Will fays it was the Teſtator's Intention it ſhould go 
ſo: But = he, apprehending that making the Obligor 


Executor was an Extinguiſhment of the Debt, hindred it 


from being particularly mentioned; It was never doubted 
but a Debt due from an Executor to a Teſtator ſhall be 
* in the Executor's Hands to pay Debts ; for, if the 

Q qq Teſtaror 
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Legacy 


Teſtator had exptelly! given it away, even that e not 
have ſcreen'd-it' from Bebts: So the Teſtator may Re a 
out of à Debt due to him, as in the Cuſe in Tbl. 
Phillips and Phillips, which Naber is right; the implied 
Gift, by making the Debtor Executor, may be — pap 


0 by an expreſs Gift, "Ur ee of all þ his Debts,” 

Ae bah dike queſtion'd vhathics doch Debe be Ms 
to pay Legacies in general; but that not being the preſent 
Cale; it is not n to ba determined: I am at preſent 
inclined to think it may; but ſhall not bind myfelf, by 
giving my Opinion, till the Caſe happens. If this be con- 
ſider d upon the Will, without the parol ce] Biene it will 
clearly from the general Words of deviſing the Reſi- 
due, (i. e.) All his real and perſonal Eflate which bs had nor 
thereby before given to the refidnaty Legatees ; that this Debt, 
which at that Time was Part of the perſonal Eftate, falls 
within the Deſcription : The Teſtator was intitled to this 
Debt when he made bis Will, and at the Time of his 
Death; he had not before diſpoſed of it, nor had he ap- 
pointed: Mr. Selwin Executor. A Deviſe of the Reſidue 
after Payment of Debts and Legacies plainly comprehends 
this Debt; and the only Doubt is with regard to Mr. Vi- 
ners Evidence, who' wrote the Will. I privately think that 
it was intended the 30001. ſhould go to Mr. Shin. Fri- 
vately I think ſo: But I am not at Liberty, by private 
nion, to make a Conſtruction againſt the plain Words of a 
Will. None of the Caſes * parol Evidence has been 
admitted have gone ſo far as the preſent Caſe; the fartheſt 
they go is to rebut an Equity or reſulting Truſt; the parol 
Evidence in thoſe Caſes tended to ſupport the Intention of 
the Teſtator conſiſtent with the written Will, and did not 
contradi& the expreſs Words of the Will, as in the preſent 
Caſe. It is better to ſuffer a particular Miſchief than a 
general Inconvenience; and ſo reverſed the Decree, and or- 
der d Mr. Selwin to account with che Plain 121. Brown for the 
__ en en mo 
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nin 1730. and afterwards committed an Act of Bank- Let 
ruptey; upon which the Plaintiff, being the petitioning 1 by 
Creditor, took out a Comtmiſſion of Bankruptcy apainſt the Tis: ad 
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; Defendant ; and in. order to over - reach and make void as Bur, a Ce 
: many af his Conveyances and Settlements, Oc. as poſſible, 48 d Mon- 
| the Creditors, on a Bill filed, endeavour'd to prove him a come in unde 
| Bankrupt as fat backward; ag they could; and did actually bus, er ch 
| prove, to the Satisfaction of the Court, that he committed —— 


an Act of Bankruptcy i 
2 Queſtion, Whether the Commiſſion of Bankruptcy, an — 82 
all that was done under it, was not wrong, in d that cron a Com. 
the Debt of the petitioning Creditor, on which it was ive? 
grounded, was contracted r in Time to the firſt 

a of Bankruptcy A. yr tata. wel 


and Time taken to conſider of it, 


Z Lord Chancellor | declared; It was clear that no Body but 
| a Creditor could take out a Commiſſion of Bankruptcy 
I againſt another; for, that the Acts of Parliament were all 
made for che Relief of Creditors; and likewiſe that ſuch 
Commiſſion muſt iſſue on the Petition of ſome Crediter 

| who could be relieved under it. Now, if the Debt is ſub- 
I ſequent to the Act of Bankruptcy, the Creditor cannot come 
in under the Commiſſion againſt the Effects of the Bank- 
rupt, though the Perſon £ the Bankrupt himſelf will be 
liable. The general Rule is not to determine the Time of 
the Bankruptcy, but only that the Perſon was a Bankrupt 
antecedent to the Commiſſion ; for then all the ber 
; ore 


in the Year 1726. Then it became the Perion of 
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before char Time will have a Right to come in : But when 


* 


that Marter is minutely enter d nts, it mult be:diftin 
ed which Creditors: are;;precedent,:and-which«are: Table: 
quent to the Ac of 3 If the-Defendant became 

a Bankrupt, in 1726. then the petitioning Creditors our 
of the Cale; but if not till 17 30. wheh the Plaintiffs Debt 
was ſubfiſting, then all is EF What puzzles the Caſe is, 
that the Aſſignees have been over diligent, and in order to 


reſcind as many of the'Defendarit's Ads "as they could, 


have endeavour d to prove him à Bankrupt as far backwards 


as poſſible; by which they have cut up their dm Foun- 


dation by dern an Act of Bankruptey in 1726. Then 
the Diculry is, Whether the Act of Bankruptcy in 17 26. 


and no Commiſſion taken out u 

clined to direct an Action of Trover, in which the Jury 
will conſider whether the Defendant! was a Bankrupt in 
1726. or not; and if 1 Lak no 7 nigh to ir, FE am 


cannot: be conſiderd as purged, being near ten Years ſince, 
upon it? I am moſt . 


fare L will bc. 1 o e och 0. 


5 % 1 | 


Then Mr. Rade lhe ob ed 1 Tha at Fg 8 would 1 


4 never direct a Trial at Law, unleſs it appear d "doubtful 
whether he was a Bankrupt in 1726. Mhich, he faid, was 


not the preſent Caſe. And, he ſaid, it was never deter- 
mined that an Act of Bankruptey hora be: rea” or 
purged. LI | 6 
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Jane bse c, an Myrt, ty Thomas 

"ON e Eſq; her next Friend, 

We G2, verſus 

Benjumin Sabbarton, Dulcibella gebb 1 
ton, Widow, Robert Ridwell, William 

Jabbarton, an Infant, by the. ſaid Ro- 

bert Kidwell, his Guardian, Joel Po- 
cork, Giles Pocock,' Sarah Pocock, and 
"If homas Dig . and Sarah his e 


4 33 


Jp 175 rey 150 of London, > te iz bis - Will 5.8. by wil, 

dated April 20, 1710. and ſo much thereof as regards oo bly 
the preſent Queſtion is in the Words following (that is, to * 
ſay) “ And whereas a Marriage is propoſed to be had and Nr 4. and 
«+ ſolemnized by and between the faid Catherine Corr and d 


«© Benj jamin Sabbarton, jun. eldeft Som of my Couſin Ben- —4 


* jamin Sabbarton, ſen. of the City of Norwich, Weaver, Houſes, &c. 
% Now I do hereby deviſe and bequeath unto the ſaid dus, or oe 
* Thomas Botterell and Jobn Young, and the Survivor of come due, and 


Money in the 

them, and the Heirs, Executors and Adminiſtrators of Orptan Orphans = 
lb 050 OY ſuch prodece of 

1 TEL but. | the ſame, Bank 

Stock, and Money due thereon, in Truſt to pa the Rents _ | Profits to 4. if living at his Deceaſe, during 

Life, or to ſuch Perſon as ſhe by Writing world appoint, with or wjthout the Conſent of any Huſband ; but 

if ſhe ſhould marry B. then, after the Deceaſe of A. in Truſt for B. during Life, and after his Deceaſe in 


* * ** *. + : 
«x9 I 768 AG t. 11 Ke > 1 +; $47 Cos S421 4.5 + 
2 


Truſt for the firſt and other Sons ſucceſſively of A. and B. and their Heirs Male; and for want of ſuch 


Iſſue, in Truſt for the Daughters of 4. and B. equally to be divided between them, and for want of Ifſue 
of that Marriage, in Truſt for the Iſſue of the Survivor of them; and if neither of them leave Iſſue, in 
Truſt for C. for Life, with Remainder for ſuch Child and Children as his Brother D. ſhould leave living at 
his Deceaſe, or that D.'s Wife ſhould be enfient of, that ſhould attain the Age of Twenty-one, and to the 
Heirs, Executors, &c. of ſuch Child, oc. as they ſhould reſpeQively attain the Age of Twenty-one Years; 
and if none attain that Age, to his own ri right Heirs : But if 4. ſhould not marry H. then in Truſt after ber 
Deceaſe for C. for Life, 3 for the d Cha and Children of D. ut ſupra, and if none attain the Age 
of Twenty one, to his own right Heirs; and deviſed the Reſidue of his Eſtates real and perſonal to A. and 
C. equally to be divided between them, their Heirs, Executors, c. and made others Executors, and died. 
A. and B. intermarried ; B. died without Iſſue; C. married, and died without Iflue ; 4.” died without Iſſue, 
having made her Will, and appointed an Executor: D. died before 4. leaving Iflue two Sons, E. and F. 
above Twenty-one Years of Age: E. died (before A.) inteſtate, leaving G. a Daughter, an Infant, now 
living; F. is alſo living; the Orphan's Fund and Bank Stock were not transferred but remain as at the 
Teſtator's Death : The Bequeſts of theſe (conſidered as a Bequeſt of a Term for Years in Lands) to the Child 
and Children of DP. ut Jupra, is held to be good as this Caſe has happened. 
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2 of my Deceaſe, and not otherwiſe, 


8 N Survivor, I that —— "x" Outhoules, | 
Barn, Coal-houſe, Stable, Gardens and Orchards at Eu- 


* field, in the County of Middleſex, which I lately pur- 
* chaſed of Patience. Aſhfield ;. and alſo all and every 
« Freehold Houſes, Meſſuages, Lands, Tenements "_—_ 
« Hereditaments firuace in or near Mueen-fFreet 'and Bow- 
« lane, London, or either of them, or any Court or Courts 


© adjacen r 


thereunto, which I. lately 
* Kalendar' and Edward Kalendar, or either of them, 
<« gether with ſuch Rents as ſhall be due and in . * 


the fame Premiſſes at the Time of. my Deceaſe, and af- 


© ter that ſhall become due; and allo' the Sum of 287 . 
* x5, 3 l. in the Orphans, Fund of the Chamber of Lon- 
* don, and the Intereſt, Increaſe and Produce of the ſame 
* Fund that ſhall be due at the Time of my Deceaſe, and 


1 * after that become due and payable; and a alſo the Sum of 


35 50:4; Capital Stock in the Corporation of the Ban of 
land, and all Monies due thereon at- the Time art 


< for the ſatne, to and for. the ſeveral Uſes, True 4 
© tents and Purpoſes hereafter mentioned, limited and de- 
 clared (that is to ſay) in Truſt that they the ſaid Thomas 
* Botterell and o Toung, and the Survivor of them, and 
« 4 the Heirs, Executors 7 ꝓ— 5 Adminiſtrators of ſuch Survi- 
vor ſhall pay, or cauſe to be paid, all and ſingular the 
C 12 Rents, UTaes, Profits and FN of all the ſaid 
4 Meſſua ges, Lands, Tenements and Hereditaments at En- 
ell, * in or near Queen: ſtreet or Bom lane, London, 
and Orphans Fund in the Chamber of London, and Bank 
45 Stock, to the ſaid Catherine Corr, if living at the Time 
Quarterly, Half 
« yearly or otherwiſe, as the ſame are and ſhall: become 
due, paid and payable, for and during the Term of her 
natural Life, or unto ſuch Perfon or Perſons as the ſhall 
* by any Writing under her Hand direct and appoint, 
< with or without the Conſent. of any Huſband ſhe may 
> have ; and whether the hereby . — Marriage, or 
any other Marriage of her to any other Perſon, may or 
„ ſhall happen, or notyicbſtandiog th ſhe ſhall never marry ; 


I . but 
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them, and the Heirs,  Executars. and Adminiſtrators of 
« ſuch Survivor, ſhall, from and after the Deceaſe of the 


* of the ſaid Premiſles, | in Truſt for the ſaid Benjamin gat. 
* barton, jun. for and during the Term of his natural Life 
and from and after his Decęaſe, 
« for the firlk Son lawfully: begotten, of the ſaid Catherine 
* Corr and the faid Bene Sabbarton, jun. 


cond, third, fourth and fifth, and all and every other 
Son and Sons. of the {aid Canberine (urr and Benjamin 
* Sabbarton, jun. as they ſhall ſtand in Seniority of Age and 
priority of Birth, — their Heirs Male * and 
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4 fully begotten of the {aid Catherine Corr and Benjamin Sab- 
burton, jun. equally, to be divided between them, Share 
«& and "La Ae; 3 for want and in default of any 
« lawful Iſſue of the hereby pro opoſed Marriage between 
4 „ the. laid Catherine Corr and the {aid Benjamin Sabbarton, 
| jun, then in Truſt to and for all the Iſſue Male and 
, e's emale lawfully begotten: of the Body of the Survivor 
1 of them, = to be divided N them Share and 
Share alike; and i in caſe neither of them ſhall leave any 
« lawful Idue, then in Truſt to and for my ſaid Siſter Sa- 
“rah, for and during the Term of her hy e. Life; and 
I from and after her Deceale. in Truſt to and for the only 
J proper Uſe and Behoof of all ſuch Child and Children 
T [awfully bez begotten, as my ſaid Brother John ſhall at the 


REECE ee, one 


* then enßen or in Child with, that ſhall live and attain 
„to the Age of Twenty-one Years, and to the Heirs, 


* 


* Children, equally to be divided — them, Share and 
* Share alike, as they ſhall reſpeCtively ; attain the ſaid Age 


* of eo 7 and in caſe no ſuch Child = 1 


eee i 
« CI and. Jahn Tune, and the Survivor of 


4 {aid. Catherine. Corr, ſtand ſeiſed, intereſted and poſſeſſed 
then in Truſt to and 


and the Heirs 
« Male of ſuch firſt Son, and ſo on K. N, to the ſe- 


4 . of ſuch Iſſue Male, then in Truſt to and for 
* the. Uſe and Behoof of the Daughter and Daughters law- 


* Time Y his Death leave living, or that his Wife ſhall be 


5 N Adminiſtrators and Aſſigns of ſuch Child and 
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| oule, Gar- 
dens and Orchard at Enfield, Houſes, Lands, Tenements 
and HFereditaments in or near Queen ſtreet and Bom laue, 
London, and Orphans Fund in the Chamber of London and 
Bank, to my own right Heirs for ever; but in cafe the ſaid 
Catherine Corr ſhall not marry the ſaid Benjamin Sabbarton, 
jun. then in Truſt that they the ſaid Thomas Bottere! 
« and ohn Wung, and the Survivor of them, and the 
“ Heirs, Executors and Adminiſtrators of ſuch Survivor, 
<* ſhall, from and immediately after the Deceaſe of the ſaid 
* Catherine Corr, ſtand ſeifed; intereſted. and poſſeſſed of 
the faid laſt mentioned Premiſſes, in Truſt to and for 
* my ſaid Siſter Sarah, for and during the Term of her 
* natural Life; and from and after her Deceaſe, in Truft 
to and for the only proper Uſe and Behoof of all ſuch 
Child and Children lawfully begotten as my ſaid Brother 
John ſhall at the Time of his Death leave living, or that 
„his Wife ſhall be then enſent or in Child with, that fhall 
live and attam the Age of Twenty-one Years,” and to 
* the Heirs, Executors, Adminiſtrators and Aſſigns of ſuch 
Child and Children, equally to be divided between 
e them, Share and Share alike, as they ſhall reſpectively 
attain the ſaid Age of Twenty-one Years; and in caſe 
* 'no ſuch Child of my ſaid Brother John ſhall live to at- 
tain the {aid Age of Twenty-one Years, then I give, de- 
viſe and bequeath the ſaid laſt mentioned Premiſſes to 
my own right Heirs for ever.“ And as to the Reſidue of 
the ſaid Teſtator's Eſtate, he by his ſaid Will diſpoſed thereof 
in the Words following, viz. © All the Reft, Reſidue and 
* Remainder of my ready Money, Plate, Rings, Jewels, 
Clocks, Watches, Notes, Bills, Bonds, Mortgages, Houle- 
hold Goods, and all other my Eftate and Eftates, as well 
real as perſonal, whereſoever and whatſoever, either in 
Poſſeſſion, Reverſion or Expectancy, after my Debts and 
Funeral Charges ſhall be fully paid and farisfied, T give, 
deviſe and bequeath unto my ſaid Sifter Sarah and the 
© ſaid Catherine Corr, equally to be divided between wwe, 
| | to 


cc 


* 
mn © 9 
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To Cuia"Caucellane: 


therine Corr, their Heira, Erecutors, b e 
Aſſigns for ever; und I do 
appoint my 1{aid-Siſter Sarah and the: and Caberine car 
mp n e e 15 bk een ene 
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be 0 Teſtator 


the Month of January 17 10. without r or altering 
the ſame; and the ſaid Executors proved the ſaid Will, and 
the Truſt is now veſted in the Defendant Diggles' {and his 
Wife. | The Marriage pi 


between 
the Young er and Catherine Corr took Effect after the Death 


of the ad Teſtator; and Surab, the Teſtator's Siſter, about 
the 28th of March 1713. intermarried with the Defendant 
Robert Kidwell, and died without/Tſfue'the! gth: of Auguſt 
1721. and he is her Adminiſtrator. The ſuid Benjamin Sab- 
F the Younger died the ad of December 1718. with- 
out ever having 
Wife ſurvived & bim, and ied onthe 5th: of Seprember 17 3 
without having ever had any Iſſue, having made her Will, 
and thereof appointed the ſaid Kidweil Executor in Truſt, 
who proved = ſame. John Sabbarton, the ſaid Teſtator 
Foſepb Sabbarton s Brother, died about the Loth of Noven- 
ber 1729. leaving Iſſue two Suns, namely Foſeph Subburton 
and Benjamin Sabbarton, then both of . Age of Pwenty- 
one Veats and upwards. 
of the {aid John Sabburton, the ſaid: Teſtator's ſaid Brother, 
— W January 1729. inteſtate, leaving Iſſue only one Child, 
an Infant, now living; and the ſaid Benjamin, the 

en A. 5 of the ſaid John Sabburton, is alſo li ing; and 
neither che ſaid Sum of 287 L 1. 3 4 in the Orphans 
Fund, or the ſaid. 3 50 l. Bant Stock have been ever tranſ- 
ferred; but the ſame remain in the fame Counditzon as 


the ſaid Teſtator. 
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they did at the Time of * ow of rhe, bog will by ; 


1 * 


* che Hearing Mrs two Cauſes * the late Lord 


Chancellor upon the ſaid 15th of November 1736. one 


* ; « 8p between 


e eee my e eee e 


amel George Vergot and: Thomar 
Piltington Executors of bis his ſaid Will, and died ſometime in 


ts Sabbarton 


had any Iſſue, and the ſaid: Catberine his 


ſeph Sabbarton, * eldeſt 8on 
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— the iland! Hue Sibbatron the Infünt, by er next 5 


others:Defendants ; and the ocher between the ſaid Rüber: 
| Kidwell, Plaintiff, and the ſaid T ¹ Niggples and his Wife, 


Friend, Plaintiff; and. the ſaid Bann Sara (her 
dle) Nobert Kidwell, and Thomas Diggles und his Wiſe, and | 


Fane Sabbarton, Benjamin Sabbarton and others,' Defen dants; : 
it was order d ſamong other Things) that à Caſe be made 


for the Opinion of his Majeſty's Coutr'of _ „Bautz, on 
che following Queſtions bw 01 7, ena eke 


bog % biet eri bog exotwnpz 4 hunt * bas nd Ni3 
If a Term for Years in lum, had been bequeathed in 
the lame Mariner. as the Truſt of the Orphans and Baut 
Stock is limited by this Will, Whether tlie Limitation to 
all ſuch Child and Children lawfully begottem as the Teſta- 
tors Brother Jam ſhould at the Ti ins of his Death' leave 
living, or that his Wife ſhould be then et or wich Child 
wirh, that ſhoull :live to attain the Age of Twenty-one 
Vears, and to the Heirs, Bxecutors, Admimiſtrators and 
Aſſigns of ſuch Child or Children, equally to be divided be- 
tween them gate and Share alice, us they ſhould reſpec“ 
tively attain the Age of Twenty-one Years, whether that 

vn per * in chb Gaſe that hath happened 3 


£fts i List 2 & 18 . 2 wot 4 nt Art þ 1810 (31 (447 


osten Come udien Sides, ill Conſderarion'cf 
"Caſe, we are of Opinion; That if à Term for Years in 
. had been bequeathed in the ſame Manner as the Or- 
and Bank Stock is licnited by chis Will, the Limita- 
tion to all ſuch Child and Children lawfully \ begotten as 
che Teſtator's'Brother u ſhould at the Time of his Death | 
leave living, or that his Wife ſhould'be then enfent with 
that ſhould live to attain the Age of Twenty - one Years; 
and to the Heirs, Executors, Adminiſtrators and Aſſigus of 
ſuch Child and Children, equally to be divided between 
them Share and Share alike, as they ſhould reſpectively at- 
tain the Age of Twenty-one Years, wa ang bee good 


in the Cale that hath happened. _ 1078] 
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ther. 

King, and two Queſtions were made; 


Who ſhould take by Fhis, ese 


the Relations 


Brown my Lord Macclesfield had determined that the Word 
Relations Ihpuld be cui dd to ſuxh Rehabs a wetd within 


che Statute of Diſtributions, becauſe of the Uncertainty of 


the. Word Relations ;_ and this Authority my Lord 


tatute of Diſtribu- 


tions. The next Queſtiott was; In 
Relations ſhould take, whether as hey wo would iin 
by the gtatutb, r in a different Manner? and ab to this h 
deretmin'd, 'That as, rhe” Teſtator bad directed the 590 J. 
to be divided equally among them, he ud hot dne un 


unequal Diſtribution, and according] By decreed them to 
take per ddr em 997 (it) DIST ay e were Nhe 
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- I Edward Vaughan lud in Fee in 1683. deviſed: * 


Children . Life, Remainder to Truſtees to reſerve contingent Re- 
_ ; mainders, Remainder to the Uſe of her firſt and other Sons 
a ae in Tail Male, Remainder to the Uſe of his Couſin Edward 
berable in Manſell in Fee, and charges the Eftate with a Debt of 


I 1200 J. and dies. 5 3 ES 


er for a valuable came inen Notice th Wat il be ce u. former uf. 


The Plaintiffs Mother intermarried with Sir Edward 
Manſell, and in 1685. they, with the Remainder-man in 
Fee, join in a Feoffment with a Covenant to levy a Fine 
to Truſtees to the Uſe of the Plaintiff's Father in Fes ; and 
this is expreſt to be the Intent that the Fee-ſimple wy 


+ 


be veſted 3 for: the aſi of Money for: een ent 
of the Debts of Edward — Teltaros (whoſe: Inhe- 

ritance it Was) by demiſing, ſelling or mortgaging tlie 
Eſtate, or any Part thereuf, — for other good Cauſes and 
Conſiderations a Fine is levied accordingly at the Grand Se- 
ſions in-Carmarthenſbite, where the — lay. About a 
Vear after, the Truſtees, to preſerve contingent Remainders, 

reciting the Will, Feoffment and Fine, convey the Whole 
Eſtate by Leaſe and Releaſe to the Plaintiff's Father in Eee, 


i Dorothy being then with Child, and then the Plaintiff is 
E born. Afterwards the Father by Will makes * > Plainriff 
1 Tenaft toe. Lifez: Te Cc: Fav dies. [DIR 


The Plincif . * Bill ro eden the Benefit 17 Mr. | 
Vaughan s Will, and inſiſted on the Breach of Truſt; and 
that the Parties who claim under the Fine and Feoffment, 
being Parties to wy Reach of OT G nat to Mars Ad- 

| 1 iin ) nod d b: best tooth f 
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The Daſendane: in bis Anker INES on dhe Fine and 
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1 — 
Thar the Ellae — 2 to be 9 — — Truſtees 
according to the Intent of the Deed of Truſt; that their 
joining with the Tenant for Life in the Alienation: was a 
high Breach of Truſt; and that had they aliened to one 
alt had no Notice of the Truſt, the — ſhould be 
againſt them; but where with Notice, the Parties claiming 
under the Truſt ſhould make good the Eſtate; and ſo held 
by the Lord Harcourt in ye and Georges Caſe, in Salk. Re- 
ports, which is ſtronger than our Caſe; for, thoſe we claim 
againſt are all Voluntiers under Sir Edward Manſell's Will. 
Mir. Vaughan s Eſtate being ſubject to a Charge of ' r2001. 
it cannot be ſuppoſed chil Sir Edward Manſell and the Tru- 
Rees! ſhould- kar * Remainders to prevent chem coming 

2 t t to 


of the Eſtate. after that Purpoſe 


Advantage of it; but he ſhall hold the Eſtate liable to the 


pointed to 


p > F 7517 72 


r who was his Wife; 
but merely to diſcharge -that-Debe,--vhicha' Court of 
Equity would, upon à Bill brought, have decreed to be 


done by. Sale. Where · erer a Conveyance has been made 


particular Limitation 
it has been al- 
ways looked on as a reſulting Truſt for the Heir, or for 
doch to whom the Inheritance belongs; there are many 
Caſes where it has been ſo held. 2 2 Vern. Fl —_ gra 
Earl nen ils | 


it was allo coſted, That aid Sir Edvard Morſe had m 
an Anſwer (formerly put in to another Suit in this Court) 


allowed that the Plaintiff would be intitled i in EF to an 


e, and no 


for à particular 


Eſtate- Tail under Mr. Luchs 8 "WIL * 


: 


Mr. — Genel, Mr. Ferwes dun ben Roder, aftet 
the Proofs read, added, That their Claiming only againſt 
Deviſees under Sir Edward Manſell's Will, and not againſt 
any Purchaſers either with or without Notice of the Tru, 
obviated all Objections that could; be made on that Head; 
and that where a Voluntier claims under a Breach of 
Truſt, without any Conſideration. paid, and wich Notice 
of the Truſt, it would be unconſcionable; he ſhould take 


Truſt. Seni Grtrgels Dale though not a'Caſe-direfly 
«judged, yet was = very firong Deckt ien i d Ou 


e to preſerve contingent Aeris found 


out to help the Defe&t in the Law, of the firſt Son's not 
being able to take Advantage 


of the Forfeittire:of the To- 
nant. for Life by making a Feoffment, becauſe not is 
rerum Natura at the Time of the Furſeiture committed: 
And at Law, before the Statute: of Uſes if 4 Feoſſes to 


Uſes had enfeoffed another with Notice of the Uſes, the 


ſecond Fecfſee would have held the Eſtate ſubje& to and 


for the Uſe of the Cui que: Truſt 3. and 'Trultees/ aro ap- 
wks ro/liy cuntingent Remain» 


ders. Then taking it on the other Bide, this does mat ſeem 
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in order that the Eſtate may be ſettled on the Huſbend, 


of Terms for one Purpoſe, 


r Curia Cancelleria 


o FI @Breath of Tepſt- a juſt and loan} Ad bo 5 


take off that Charge which lay on os Eſtate; and to ſecure 
that very Intail which they pos Truſtees for, and would 
. hays been deſtroy d by a Sale ; for, the As done by the 
Huſband and Wife are recited in the Deed to be done anly 


to and for the railing ſuch dum as the Eſtate is charge- 
able with; and it is the greateſt Equity they ſhould he 
taken to this particular Propel ly, ke being a lawful 
one: For, where a Deed may be Werd in a double n. 
tp jalt and en, one ſhall be Pere” | 


* 
ASS 2 * , * 


eber; is it to be ſuppoſed: the Wiſe n ww ing! 
in the Diſheriſon of her Children, but only to ak Sir 
Edward ell, her Huſband, a Truſtee fo this ſpecial 
Purpoſe of diſcharging the Eſtate. In all Cafes of raiſing 
after that Purpoſe ſerved, the 
Term ſhall attend the Inheritance, though: no · Truſt 
pointed after the ſerving of the — Lomther i 
— heard at the Rols the laſt Term. And fo Whe- 
ther it is conſidered as a, rightful Act, or whether it is 
taken as a Breach of Truſt, — ſo a wrongful one, the 
Plaintiff ought to be relieved; 7 ed mw 


— be olforel. 
b, Ie inte and Mir ata“ argued: on 


Mex. Lampe — 
other Side for the Defendant, and ſaid, That it was not 
pretended that the legal Eſtate was well veſted in Sir Ed- 
ward Mal) by his Father's Will: But they object that 
there has heen a Contrivance to deſeat the PlaineiF not then 
born, of that Intail which he would otherwiſe: have had. 
'T was not the Feoffment that deftroyid the' contingent Re» 
but twas the Releaſe: And tis obſervable: that here is nb 
Purchaſer, but only Voluntiers claiming under a Settle» 
ment made. by. Mr. Fangbav's Will; . there are many 
Inſtances where, in caſe of Voluntiers, contingent Remain- 
ders have been deſtroy d, they being favoured neither in 
or Equity. Tollarſen 250. Where Tenant for * 
wit 
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ſoever; and the Word Truſt not ſo much as mentioned in 


© with Ria to himſelf Jefiroys the contingent Re- 
mainder, it has always been held good: And it is here 
admitted, that had there been a Purchaſer there "would 
have been no Relief, which '1 by this very Decree; 


for, it gives uo Relief 2 gainft ſuch KA have' purchaſed 


Part of chi Eſtate bons 25 As this Caſe is circumſtaneed 
there can be no Reaſon for à Court of Equity to interpole; 
for, they ſeek Relief as to one Part of the Father's Will 
which . 55 do not like; but would have the other Part, 
which makes for them, to ſtand. 2 F j 2. Ny verſus 
Mordaunt. Here is a very fair Settlement made by the Fa- 
ther, and it has gone farther towards ſerving Mr. Vaug ban s 
=_— Which Was to have the Eſtate vernain ir the Fa- 
„than would have been otherwiſe if he had beef Te- 
E. in Tait: The defeating this will be diſappointing” the 
Proviſion made by the Farher for” his/ younger Chicken, 
which, could the Father have apprehended, he would have 
provided' otherwiſe for his Children. Their ſaying the 
Conveyance to Sir Edward Manſell was only a Truſt for Pay- 
ment of Debts (for, that tu as not Dorothy's' Intent to dif- 
inherit the Child ſhe was then enſent of) 'is ſetting up an 
Intent to defeat the expreſs Act of the Parties, Which Was 


a Conveyance for and in Conſideration of natural Love 


only to Sir Edward Manſell and to no other Lie or Purpoſe bus 


any Part of the Deed; and there being in the Eni ef the 
Deed an expreſs Proviſion that all Gotrjuven ſhall be to 
the Uſe of Sir Edward Manſell in Fee; to no other Uſe 
whatſoever.  In' the Caſe 15 Lomther verſus Lowther there 

was an expreſs Conveyance to Strangers in Truſt; none of 
which is in this Caſe : But here the Conveyance 1 to his 
own Heirs, without mentioning a Word df any Truſt. Nei- 
ther will their other Method of taking it as a Breach of Truſt 


do much better; ſince Remedy las often been denied 


againſt the Truſtees for preſerving contingent Remainders 
in caſe of a Tenant in Tail. Pratt verſus Spring; 1 Vern. 
303. Bowater verſus E 344. Ey verſus Ouborne, 74. 
Neither do they pray their Remedy againſt the Truſtees, 


but againſt the Remainder-· men under the Will. 1 _ 
2 Y for 


. a 


„ 
J 7 | 
| 1 8 K 8 1 * 
| e De un ——.ñññ.ʃ | —— 
I Curia Cancella R 2 


for Life = Fine bars the contingent Remainders, cheve can 
be no Remedy againſt him: And yet that is a ſtronger Cale 
than this; ſince; there he had a kind of Truſt re poſed in 
him, but here he has none at all. Then were — the 
Caſes of | Stapleton verſus Sherrard, 1 Vern. 2 1 2. Sherbourne. 
verſus Clarke, 273. Smith verſus Dean and Chapter of &. 
Paul's and-Rogle, 367. and in Show. Parl. Caſ. 67. to prove | 
that Equity would not aſſiſt to defeat thoſe, Advantages 
a Man has at Law, by taking Fetters off another Mans | 1 
Eſtate. Upon the Whole, as no Precedent had been ſhewn _ 
where in the like Caſe any Remedy had been given, and . _— 
chat the Caſe of Pye. verſus George was but an extrajudicial | | bj 
Opinion of the Court, and ſo imperfectly reported that no 
Streſs can be laid on it, they ſaid it would be bard to begin 
in this Caſe; which muſt be by taking away a legal Title, 
and defeating the Proviſions made for younger Children, 
who are always favour'd; in Equity. Beſides, we ſhould 
be left without any Proviſion for the Debts which had been 
paid by old Sir Edward Manſell, and to which this Eſtate 2 
was liable; And therefore e the Decaos. "nM be * 
reverſed. et & 504 42; £2} ii 
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No Fr AF was now given. But in aha * | 
cation, 6 G. 2. the © cg of : the Court was delivered at 
my Lord Chancellor's Houle. | 


1 IL DIG 3 a A J 9 = 
R 
> LA 2455 l . * 


n 
c 
n . * * ; 
* =p * * == \ = 7 * 1 


r 


a ene King. 0 
Lord Chief Juſtice umd 
Lord Chief Baron Ron,. 


Reynolds Chief Baron, after having f. flated the Cale, 


There are two Points; 


| RET as 7 JAE XPS | WET; Bel WOES IE 
Firſt, Tobe Conveyances being made with an Intent to 
rails Money to pay the Debts of Edward Vaughan, Whether 
this Proviſion ought to extend to that Purpoſe only: ? for, 
then there will be a reſulting Truſt to the old Ules under 
the Will of Edward Vaughan. 1 
Uuu 3 E | Sond, 
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Secondly, Suppoſing the contingent Eſtate deſtroy d, whe- 
ther this is ſuch a Breach of Truſt as that the Eſtates: de- 
feated thereby ought to be ſet up again in this Court 
againſt thoſe who claim under a voluntary © Conveyance | 


r Ml 1 bo 
9 a —— 0 
— 


. 
* 


1ſt, In the firſt Place it is evident that the Truſtees, not 
having executed the Deed of Feoffment, but being made 
Parties without their Conſent, their Eſtate could not be af- 
feed or deſtroy'd thereby; and the ſame may be ſaid of 


dhe Fine; and if nothing elſe had been done, the contin- 


gent Remainder had been good: But the Deeds of Leaſe 
and Releaſe executed by the Truſtees, were an abſolute 
Conveyance,” and have no Reference to what was done be- 
fore, but were made on purpoſe to deſtroy their own Eſtate, 
and conſequently the contingent Remainders. I admit all 
the Caſes of reſulting Trufts, 2 Vern. 645. Harcourt and 
Weymouth, Loder and Todes, and which are all founded 
upon this plain Principle, That when an Eſtate is conveyed 
for particular Purpoſes, ſo ſoon as they are ſatisfy d there 
is a reſulting Intereſt to him who ought to have the Eſtate; 
but there is no Truſt expreſt in the Deeds of Leaſe and Re- 
leaſe; nor can it be pretended they ought to be coupled 
with the Deed of Feoffment before executed by different 
Parties, and for different Purpoſes; the one being to pay 
Debts, and the other to deſtroy contingent Remainders. 


2dly, Whether Equity ought to interpoſe, ſo as to ſer 
up theſe Eſtates againſt the Truſtees, and thoſe claiming 


under them. 


That this is a Breach of Truſt is ſo plain, that I know 
not how, by any Thing I have to ſay, to make it more 
ſo. Indeed had this conveyance been for a valuable Con- 
ſideration without Notice, the Purchaſer could not have 
been affected; but when any one claims by a voluntary 
Conveyance with Notice, he maſt take the Conveyance 


cloathed with all its Trufts. The Dictum of a Connſel at = 
; 2 ”w 3 | 1 ar 
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| Bana the Dake of Nonlolkes Cuſa is of very little Weight % 
beſides it does not appear there to be his on Opinion. 


and Englefield, 1 Vern. 443. was {olely decreed on the Point 
of Fraud; for, there were no Truſtees to preſerve contin- 
gent Rae As to the Gale of EY and Ocharne 
2 Fern. 7 54. that Netermination can be uf na greater Au- 


thority than the Reaſon on which it is- founded will war- 
rant; there the Lord Chancellor took it, that the Son had 


an Barenil, and theteſure the Remainder ought to be 


conſider d no longer as contingent, and that Hay the Tru- 


ſtees became Truſtees fot the Tenant in Tail. to which 
Eſtate the Quality of barring Remaindert dver is eſſential; 
but this is not the preſent Caſe: For, here the Truſt ſub- 
lifted in its full Force. Minnington verſus Tipping aud Pig - 
got, reported in Ahr, Eg. Caſes 385. in all theſe Caſes the 
Remainder-man was i Eſſæe; Ga that he had an Effate-tail 
veſted, and then the Truſtees became Truſtees for Tenant 
in Tail, and conſequently the Eſtates over 2175 be barred. 
It is ſaid, that Courts of Equity have obliged Truſtees to 
juin; but this has been zul as the — of the 
Caſts! have! appeared, 2 Vern. 303. And whatever they 
have done, or may do, yet they will never have it left to 
che Diſcretion of 2 Truſtee to do it. It is objected, that 
the Plaintiff has à Satisfaction by the Will, and therefore 
he ought not to have the Advantage of both. 2 Vern. 58 1. 
I 1 That what he has under the Will is not a pro- 
quivalent, ſince he is thereby only made Tenant for 
Lie, * Power to provide for younger Children, or 


pay his Debts 3 beſides, the Eſtate is only limited to his 


firſt Son in Tail: And farther, there is no Condition 

annex d to; the Deviſe, either exprefl or implied; but the 
preſent Queſtion is only concerning the Vaugban's Eſtate, 
the Manſell s is ſuffieient to pay the farther Debrs and 
Legacies. As to che Inconveniencies, they are imaginary, 


which would attend the other ſidę of the Queſtion ; for, 
if this ſhould ſtand, the an might, without Reaſon, 
ona e and 


And Salt. 680. is ta the contrary. The Caſe of Engleſeld 


and | there id no Compariſon between them and thoſe 
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and bene the Direction of a Court! of Equicy, 7 
defeat moſt Settlements: Therefore the Plaintiff ought. to 
be relieved, >; 2th in 0 Manner mult COT to e Lord 
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a Cbief Jaflice Age RI with clip Chief Bows 
in both Points, and ſpoke to this Effect: As. to the con- 


tingent Remaindets, ſince they are deſtroy d, the Plaintiff 


is intitled to Relief, either againſt the Truſtees or the Pur- 
chaſers with Notice. That ſuch Remainders may be de- 


ſtroy'd is a politive Law, and when done, there is no Re- 


1 at Law; and therefore Perſons were choſen in whOm 
there was a Gpmlidarics placed: to preſerve Men's Eſtates in 


their Families. It has been ſaid, that Remedy may be had 
at Law for a Breach of Truſt: But I think it 28 the pro- 


per Buſineſs of a Court of Equity to keep Triftees within 
due Bounds; / and to give Relief. If "= Bay is Tenant: for 
Life, with contingent Remainders, and he defeats them, 
he is not anſwerable for it; ſince no Truſt or Gonfldeios 


_ was repoſed in him: And in ſuch Caſe Zquitas Jequitur 


Legem. As to Caſes in Point, though there are none, yet 
the Reaſon of the Thing will govern it. If an Eſſate 
ſubject to a Truſt is purchaſed from the Truſtees for a 
* ble Gasen A without Norice, 4 Court of Equity 
cannot affect the Purchaſer, but they can the Truſtees; but 
if ſuch Purchaſer had Notice, then the Truſt goes along 


with the Eſtate, and the Land ſtill continues ſubject to it. 
It may be, Truſtees have been excuſed where there have 


been r Circumſtances: But here is not the leaſt 
reaſonable Matter to induce the Truſtees to join; therefore 
what they have done is againſt natural Equity and Juſtice. 
In the Caſe of Elie and Osborne, 2 Vern. 7 54. the Inheri- 
tance was veſted; and what was done might be proper 
for the Circumſtances of the Family; but non ſequitur a 
Truſtee may do it in what Caſes he ſhall think proper. 
Upon the Whole, he. was dear that the Find ſhould be 


relieved, bb ik ae 


In Curia Cancellarie, 


— 7 * — n ewes. „ 
., * 


* 


4 * fad be 88 himſelf. to one 
Pol Whether in this Caſe the Breach of Truſt « ought to 
be relieved againft? For, as to the reſulting Truſt, = the. | 
equiralent Satisfaction, he: thought there was not much in 


them, and would give no Opinion about them. In Point 


of Law theſe Remainders are abſalutely deſtroy d. Though — 
the Truſtees had defeated their Eſtates, yet if the Wife had. 
kept hers, that would have preſerv d the contingent Eſtates — 
over. The Queſtion now is, Whether Equity will 2 AI 


Here is no Fraud but what appears on the Deeds. 


would be a very odd Thing to ſay, it is not a 8 
of Truſt for thoſe Perſons who! are appointed to preſerve 
Eſtates, to defeat them contrary to the Intent of him who 


repoſes a Confidence in them. Then, if this is a Breach 


of Truſt, Equity may relieve; for, this is a Matter with- 
in its original Juriſdiction... He ſaid, he never knew that 
Law had any thing to do in the Caſe : If chen it be the 
Buſineſs of Equity to keep Truſtees within Compaſs, and 
to ſee Truſts executed, can Equity ſit ſtill and fee Tru- 


ices break their Truſts? At Law, if there had been a 
Truſtee to a Uſe, and he had conveyed without Conſide- 
ration and without Notice of the Uſe; or though it had 


been for a valuable Conſideration, yet if there had been 


Notice, the Uſe would have followed the Land: And 
Truſts are to be govern'd by the ſame Rules that Uſes were 
before the Statute of Uſes. If there had been a bare Te- 


nant for Life, who is no Truſtee, Equity would not have 


relieved ; for, there can be no Breach of Truſt where there 


is no Truſtee: And ſuch Caſe is like, a' collateral Warranty 


by Tenant for Life, againſt which Equity would never re- 
lieve. Indeed Courts of Equity. have gone great Lengths 
to judge whether a Man would have any Child or not; but 


I ſhall be very cautious how 1 do it. A Breach of Truſt 
will go ſo far as to affect the Truſtees, and all who pur- 
chaſe under them having Notice. However, here is no 


Occaſion to go againſt the Truſtees, ſince the Lands them- 


{elves 1 be had; and this being the Caſe of a Purcha- 
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ſer with Notice my Lord Chancellor confirmed the Decre 
made by the Maſter of the 
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Rolls in Favour of the Plaintiff. 
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55-1 com FN Ark Aithiny Morgan; Bly; Leſſee of George Fox, Bſq; 
and p. 26. (in brought an Ejectment in the Court of Exchequer in 
ed by Tak Treland againſt the Lady Dowager Lanesborough, for ſeveral 

4% calling Caſtles and Lands in the County of Longford in Ireland - 
the fironget To which the Lady Lanesborough pleaded Not guilty. The 
nb. Cauſe came to be tried by a Special Jury at the Bar of 
4. tavng the ſaid Court, who found a Special Verdict in Michaelmar 
the Reverſion Term 1727. vis That Sir George Lane, Knt. and Bart. 


Lands cure afterwards Lord Viſcount Lanesborough, was ſeiſed in Fee 
rage of B. bis Of the ſaid Caſtles and Lands, and being ſo ſeiſed did, in 


riage of B. his * 
bon lange:, Conſideration of a Marriage then to be had between his Son 
deviſes all the James and Mary Compton now the ſaid Lady Lanesborough, 
Settlement o» and of 2000 J. Marriage Portion, by Indentures of Leaſe 


e and Releaſe, dated the zd and 4th of May 1676. convey 


3. «//" the ſaid Caſtles and Lands to Thomas Earl of Ofory, Richard 
Male of bis Barl of Arran, Henry Lord Biſhop of London, and Sir Hugh- 


fb ws - Tag Cholmondeley, Bart. and their Heirs, upon the Truſts and to 


be f, the Uſes following, vis. That the {aid Fames Lane ſhould 
Bech. This have thereout, during the joint Lives of him and Sir George 


Will d i , ; a 5 
DRE Lane, one Annuity of 300 J. and in caſe the {aid intended 


ail by Imp- Marriage ſhould take Effect, then after the Death of the 


The Deviſeto ſaid Fames Lane, that the {aid Mary Compton ſhould have 


F. is Execu- . 2 | 
tory; and h and receive one Annuity or yearly Rent of 3201. for her 


gol, n+ ves Jointure; and ſubject thereto to the Uſe of the {aid Sir 
a Contingen- George Lane, for his Life, without Impeachment of Waſte, 
We and then to the Uſe of the ſaid James Lane for N inety · nine 
Vears, to commence from the Deceaſe of his Father Sir 
George Lane, if the ſaid James Lane ſhould ſo long live, 
without Impeachment of Waſte; and then to the Uſe of 


the ſaid Earl of Offory, Earl of Arran, Biſhop of London 


and 


- 
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"ind Sir Hugh Cholmondeley, 
of the ſaid James Lane; upon Truſt to ſupport the contin- 


the ſaid James Laue on the Body of the ſaid Mary Compton 


firſt 8on, with like Remainders to all other Sons of the 
ſaid Marriage ſucceſſiyely in Tail Male; and for Default of 


of the ſaid umes Lane, and ay to the Pp Heirs of 
po vr PEER Fer 


That the ſaid Macrkiphn was ; had ond e May 5, 


That Sir George: Lane, then Viſcount Lunithbvokg h, being 
ſciſed in Fes of the Reveifion of the ſaid Premiſſes did, 
the 10th Day of July 1683. make his laſt Will and Te- 
ſtament in Writing, and did thereby, among other Things, 
deviſe in the Words following: em, I will and deviſe 
« the Manor and Town. of Lanesborough, and: all other 
« Lands, Tenements and Hereditaments mentioned or 
. 4 contained in the Settlement made by me on the Mar- 
« riage of my ſaid Son James Lane with the Daughter of 
<« Sir Charles Compton, ſecond Brother to the late Earl of 


* James Lane, and for want of the Heirs Male of my Body, 
* to my ſaid Daughter Frances Lane, and the Heirs of her 


. * Iſſue, to my ſaid Daughters the Lady Beaufoy and Mary 


fully begotten or to be begotten, ſeverally and reſpective- 
ly, and for want of ſuch Iſſue, that all and every of the 


« Premifſes ſhall be and remain to his Grace Fames Duke 


5 * of Ormond, and the Heirs Male of his Body lawfully be- 
3 < gorren or to be begotten. And in a ſubſequent Part of 
his ſaid Will, he did will and deviſe, That if his {aid Son 
James Lane del die without Me Male, his the ſaid 
1 eſtator's Wife ſurviving him, his ſaid Wife ſhould hold 
and _ his Houſe ng.” Park in Rathline, and all " 
Houles, 


and their Heirs during the Life 


to be begotten,” and the Heirs Male of the Body of ſuch 


ſuch Iſſue, then to the Uſe of the Heirs Male of the Body | 


167 6. and the laid 20001 A to the * Sir Geo. Lane. 


% Northampton, on Failure of | Iſſue of the Body of the ſaid 


Body lawfully to be begotten ; and for want of ſuch 


IJ <« Bingham ſeverally, and the Heirs of their Bodies law- 
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gent Remainders, and then to the firſt Son of the Body of 
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Houſes, Lanka: Tenements and Hereditamnents - in the 
County of Longford, wherein he had any Eſtate of Inheri- 
tance in Poſſeſſion, Neverſion or Remainder, for and du- 
ring her natural Life; and after her Deceaſe, to the ſe- 
veral Uſes to which ha lame are limited as aforeſaid; and 
made his 1aid ite: Erecutrix of It . age Vil 1 


Teſtament. E dall s IM 5 by 


That the ad 115 e „Lord . Lebens wn died 
the iſt of December 1 0 83. ſo as aſoreſaid ſeiſed *F the 
ſame Reverſion of the FR, Towns and Lands in the 
Declaration mentioned, and had Iſſue at the Time of his 
Death the ſaid James, his only Son and Heir, and two 
Daughters, to wit, Mary and Charlotte by his firſt Wife, 
and the ſaid Frantes by his ſecond Wife, and no other Iſſue 
Male; and that Thomas Earl of Oſſory ell the 2d of June 
1681. and that Frances Viſcounteſs Lanesborough, the Wi- 
dow of George Lord Lanesbotough, died the iſt of May 
1700, in the Life · time of the lid e Viſcount 9 


borough... 


g 


That Janes then vile ount Lee oh, n t, 
1683. after the Death of his Father, 3 upon the pre- 
miſſes, and was thereof poſſeſſed, and the ſaid ſurviving 
Truſtees became ſeiſed of. the dab Manors,, Towns and 
Lands in the Declaration mentioned, by Virtue of the ſaid 
Deeds of Leaſe and Releaſe, bearing Date reſpectirely the 
za and 4th of yy 175 in ſuch Manner as the Law 


allows. 


2 


hat the ſaid a Viſcount Lanesborough, and the ſail 
Earl of Arran, Lord Biſhop of London, and Sir Hugh Col. 
mondeley, the then farvinine: Truſtees, by Indentures of 
Leaſe: and Releaſe, the 16th and 17th of October 1684. 
for the barring all Eftates-rail, 1 8 and Remainders, 
and to the End to ſettle and aſſure the ſame as therein 
aftermentioned, did convey to Edward Brabazon, Eſq; and 
William Smith, Gent. and their Heirs, among others, the 


Manors, Caſtles and Lands in Queſtion, to the Intent and 
2 Pu rpoſe 


Purpoſe, 
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WR 
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le of the Lady 
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that ————— ecdrery d or Dede 
ries might be thereof had and ſuffeted; which ſaid Reco- 


ſaid Jumes Viſcount'Lanesborough for his Life, without Im- 
peachment of Waſte; 


Mary Viſcounteſs: Lanesborough, Wife of 
the ſaid" Fames Viſcount Lanesborough; for her Life; as, and 
for, an Increaſe of or Augmentation of her Jointure, and 
in Bar of her Dower and Thirds at Common Law; and 
after her Deteaſe, then to the Uſe of che _ war? _ 
count Lee __ his Hein, | 
C341 10 Fs! ' ; 
= /Thar: the Laid Relniicry'n Was e Lolfereld, Hil 
3 Car. 2. 1686. of the ſaid Manors, Towns and Lande 
in Queſtion, in which Fergus Farrell, Eſq; and Edward 
Nangle, Gent. were Demandants, and the ſaid 'Brabazon 
and Smyth were Tenants, who vouched the ſaid James Viſ- 
count 3 who vouched the common Vouchee. 
WTF aun bod od; 


De 


: 


That che Laid James Viſcoude Liniechorough being ſo poſ- 
ſeſſed of the Manors, Towns and Lands in Queſtion, Octo- 


ber 15, 1722. did make his laſt Will and Teſtament, and 


did thereby deviſe to George Hooper, Lord Biſhop of Bath 


and Wells, and Hatton Compton, Lieutenant-General, and 


Robert Pormer, Eſq; a Judge of the Common Pleas, and Jumer 
Midaleton, Eſq; and their Heirs, all his Manors, Lands, 
Tenements and Hereditaments vrhatſoever in the Kingdom 


of Ireland, in which he, or any Perſon in Truſt for him, 
had any Eſtate of Inheritance or other Intereſt in Poſſeſſion, 
Reverſion, Remainder or Expectancy, 


leſs, and t to and for the rell Uſes therein after expreſſed ; 
That is to ſay, That from and after his Deceaſe, his ſaid 
Truſtees ſhould ſtand and be ſeiſed of all the ſaid Premiſſes 
in the ſaid County of Long ford, in Truſt for the Heirs of 
his Body: And for want of ſuch Iſſue he did will and de- 


viſe that the ſaid Truſtees ſhould permit and ſuffer his 


Siſter Charlotte Lady Beaufoy, for and during her Life, to 
have and receive for her own Uſe and Behoof, the Rents, 
Ifues and Profits of the Farm and Land of Coolcroy Barony 

Yyy $208 


very or Recoveries ſhould be and enure to the Uſe of the 
atid after his Deceaſe, then to the 


in Truſt neverthe- 
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of Rarhline che- Mid County of Longford; and aft. 
Deckaſe, his ſaid Truſtees ſhbuld permit and {ſuffer hos 
Wift to have and receive to her qwn Uſe the Rones, Iſſues 
and Profits of the ſaid Premiſſes laſt mentioned. And bis 
Will was, That his ſaid Truſtees ſhould ſuffer his ſaid Wife, 
from and immediately after his Deceaſe, to have-andireceive 
to her own Uſe, all the Rents, Iſſues and Praſits vf all the 
Reſt and Reſidue of his ſaid Manors, Lands and ral Eſtatt 
in the Kingdom of Ireland; fur her Life; and after her De- 
ceaſe, directed his IT ruſtees ſhould; convey the ſaid Premiſſes 
to the ſeveral Uſes in the ſaid Will 8 via. To the 
Uſe of John Bell Lane, the eldeſt and only Grandſon of his 
Siſter Mary Bingham,” afterwards called Mary Midaleton, de- 
ceaſed, for his Life; and after his Deceaſe, to the Uſe of 
bis firſt and other S60s in Tail Male, with rel Remain- 
ders over: And he did a W and oath a nder 


of his laid Will. 


That the ſaid James Vine 4 . 05 30, 
1724. died poſſeſſed of the ſaid ng Towns and wandte 
enn and wichaut ine Fön c Jo ben 


That the ſaid 8 4 Day is of he Gaid George 0 
Ko Viſcount Lanesboroug b, and — 3 in his. ſaid laſt 
Will, married Henry Fox Nu and by him had Iſſue George 
Fx the Leſſor of the Plaineiff, 2 eldeſt Son and Heir; 
and the ſaid Henry died the 13th Day ef October 1718. 
and the ſaid Frances died the 1 2th Day 70 December 1712. 
leaving the ſaid George, the Leſſor 5 the Plaintiff, her 
eldeſt Gon and Heir 5 her Body, who, on the iſt of Sep- 
tember 1724. entred upon the ſaid Pretniſſes, and was 
thereof ſeiſed as the Law directs, and made the Leaſe to 
the ſaid Mark Anthony Morgan; as in the Declaration above- 
mentioned, who — upon the Premiſſes, and was pof- 
ſeſſed thereof until the ſaid Mary Viſcounteſs 


V bi 


ned upon che Anif and Mes hit. 51115 ach gh" 


[Bu Ude üben te M Kane ihe fi 
the 


ſry, the faid Lady * 2 guilry of 
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i e 2 f 
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the ſaid Treſpaſs 0 or not, the Jury are Ons ignorant: 8 


And if urt judge her guilty, alien: they and. her | 1 

gullty, an ald, Damages and Coſtz; but if the Goufr | 4 

125 5 think ber pee chey ſay ſhe . not guiley.” = 
wii dT, 01. ent nenen aid Irv el 0 0 2: 


-/The Jury. find the ſeveral: Settlements, |Recuvety ara 
Will AT Ct oy Aid van lar verum. 
«it Bal] 100% Oli A . 934 beg. 
Hi — 1 The Court: of in Trelund guve 
R for Mr. Morgan the Leſſee of George Fox, 0 
* 68 1. 18 s. for Damages nd . | 


Tad F 


The FR Term the fad Lady: viajes: W 
'Lanesborough brought her Writ of Error in thei Exthequor 
Chamber in Ireland, returnable. in Eaſter Term 1731. 
Upon which Writ of Error the ſaid Judgment was aſfirm d 
in Eaſter Term 1732. Upon which” Aﬀitmance of the 
ſaid judgment the 5 Lady Viſcounteſs Dowager Laneſ- 
borough brought a Writ of Error before the Houſe of Lords 
of Great Britats ; which coming on to be heard on the 
25th and 26th of April 1733- and Mr. Talbot Sol iet 
General, and Mr. Ryder, having argued for the Plaintiff in 
Error; and Sir Philip Yorke Attorney 7 and. Mr. 
Lutmyche, for the Defendant in Error; e Judges having 1 
been a to attend, were aſked 1 Opinion, Whe- 
ther Lord James took any other or greater Eſtate by che 
Will than by the Settlement? And it "rg ks 18 | 
ſhould deliver their Opinions fia, c | 


Mr. Juſtice Reeve deliver'd his Ophldn with his 1 den «bo 
That the Lord James could not take an Eſtate- tail, no 
Alteration being made by the Will, and that a 18 


: raiſed to Lord James by. Implication. Then 1 5 
A Mr, n Lee, Sir William Thompſon, PI * 
1 teſcue, Mr. Baron Comynt, Mr. Juſtice. From, Mr. Jute 


Page, and the Lord Chief. Baron, ſeverall y delivered theit 
Reaſons, and all were of the ſame Opinion. „ 818 


After 


- N 1 * * 
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After which:this Queſtion was put to to che Jud 
Whether any or wikis Eſtate Frances took by the ox — 


Lord Gange! And thereupon Mr. Juſtice:Rerve' delivered 
his Opinion, with his Reafons for it, That Frances took 
no Eſtate» Whatſoever ;/ but that the Deviſe to her was 


abſolutely void in its Creation, as being in too remote a 
Contingency. + Alſo all the other Judges declared them- 


ſelves of the: dane e * OY a ws een 
Reaſons. 1083141 57 


Ys OE 1 t. 
The OR 


nt of the Biege Wh in an: af. 
firming the unn of the Coun 1 ee chere, 
Was n „ HAVE" I 


11 


NI 


n 


Michaelis 4 Geo. II. 


— * 


©" Rogers verſus rl 


Wer. Reply made his Will, and gave a Legacy of 


4 among - | 5. to H ' Rovers his Brother, and Heir at Law, 


gives a A among ſeveral dcher Legacies; and then he conſtituted bis 


Z. bis hoer beloved Wife Mary Rogers his whole and ſole Heireſs and 
and Her, d Executrix of all his Lands, Tenements, Goods and Chattels 


beloved Wife whatſoever, Real and Perſonal," the Tame to ſell or diſpoſe 


Heires and as The ſhould think proper, to pay his Debts and Legacies 
Execu 
all his 1 of that his laſt Will and Teſtament. 


Tenements, 
Goods and Chattels, the ſame to- ſell and diſpoſe of as ſhe. mould think proper, to 
| cies, This is eee e rr 


his Debts and Lega- 
of the Heir. 


The Queſtion Was, Whether there be a denz Truf 
Ve. for the Plaintiff the Heir at Law? ? 


It was ſaid for the Plaintiff, that in Caſes parallel | to 
this the Determinations had been that there ſhould be a 
reſulting Truſt. The Rule of Law in Deviſes of legal 


Eftates is, That the Heir at Law ſhall not be Gtiaheritedd 
without 


2 


*. 


— — — — 


without Sr bene = owe! 
Rule with reſpect to ITruſts ; in tie preſent Caſe it is not 


ſaid what is to be done with the Eſtate after the particular 


Purpoſes are ſatisfied- 2 Chun Caring; 221! 2 Vern 424, 
gien to the | 


Randall verſus Bookey, there was 4 Legacy 
Heir at Law, as in the preſent Caſe; from whende it might 


ſhould 
Counteſs of Suffolk. | 2 Vern. 64 5. Briſfoll verſus Hunger ford... 
Theſe Caſes go farther than any other in Favour of the 
Heir, and — than the preſent Caſe; for there the Sur: 
plus wras given to the Executrix-expreſly; yet it was decreed 
to the Heir at Law. Loader verſus Loader, there Land was 


deviſed to one for Life, with Remainders to his firſt and 
every other Son in Tail, and ſo on to a ſecond Perſon in 


like Manner; and for Default of ſuch Iſſue the Remainder 
in Fee was deviſed to the Teſtator's Kinſman Roberr (for ſo 
it is expreſs d) and his Heirs, paying 5000 J. to particular 

Perſons who were Heirs at Law of the Teſtator; yet it was 
held there ſhould be a reſulting Truſt for the Benefit of 
thoſe; Heirs at Law. Herod verſus Elford,” Paſch. 6 Geo. 2. 
2 Vern. 571. 6 Co. 16. On the other hand it was argued 
for the Defendant, It cannot be controverted but that the 


legal Eſtate; paſſes. by this Will; for, the very: making one 


his Heir is à Deviſe of the Fee to that Perſon, as being 
put in the Place of the Heir at Law: But though the legal 
Eſtate does paſs in Point of Law, yet when tliat has been 
done for a — Purpoſe, and that Purpoſe is ſatisfied; 
it has been conſtrued to be a reſulting Truſt to the Heir. 
Therefore the preſent Point under ä is what 
the Teſtator intended; for, making a Conſtruction con- 
trary to that would be making a new Will, inſtead of 
expounding one. And a Difference was taken between 4 
Will and a Deed, the former importing a Bounty, which 
the latter does not. 2 Chan. Ca. 115, 228. was of a Deed; 
and it appeared more ſtrongly to be a Truſt than in the 


n Caſe: e in that Qaſe there was no Colour 


2 2 2 for 


b lle abe \amk 


ge collected that it was not intended he ſhould have any 
ing elſe; yet it was held, that ho more of the Larid 
bal be fold: than us neceſſary, and that tlie Reſidue 
0 to the Heir. 2 Vern 64/4. Hobart verſus Ibe 
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: l r 4 Bounty p but here -the — called 
the 23 his well · be e Wife g which imports a Kind- 
neſs for her. 6 C, 1 fi is not applicable to this: Matter; 


for, there a Difference wuas taken bett een a dum in Gros 


aud one iſſuing out of the Rents and Profits, and this in 
order to determine what Quantity of the Eſtate the De- 


this Caſa the Teſtator has given the- Heir at Law A Legac 
af 3 But Juppdſecit, had been only a Giſt of a Shilſi 
every body knows that would have implied a ſtrong Inter- 


to be a reſulting Truſt. there maſt be! a different M. 

put upon tho Las Clauſe as to the perſonal Eſtate and 
the; Jang ;/ for as ta the Surplus of the former, it muſt 
be for her on Benefit, when as to the latter ſhe muſt be 
à Truſtee forothe Benefit of the Heir at Law; and that 
to be his Heireſs. 2 Pers. 42 F. was a Deviſe upon Truſt; 
and as the Teſtator had called the Deviſee a Truſtee, the 
Court: would not determine him to be otherwile.” The 
ſame Anſwer may be given to 2 Pern. 644. But 2 Vern. 
5646. Mr. Attorney General ſuid, was a Caſe too ſtrong to 
prove any Thing; ſat, there Money was decreed' againſt 
the Executor, when the Surplus was expreſly given him. 
In Loader verſus Loader there was an expreſs Truſt; and 
in Heron verſus Efford, Land was deviſed upon ſpecial 
Truſt and Confidence to {ell for Payment of Debts in caſe 
the perſonal: Bftats: ſhould prove deficient, unleſs: the De- 
viſees ſhould think proper to raiſe the ſame by any other 
Ways and Means. The Caſes cited in Favour of the De- 
Kae were Chancery Cafes 196. North verſus _—_— 

2 Vern. 5 8 ee a2 oP. n B03. 
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win King (Lids * 0 I chin N is no e 
Truſt for the Benefit of iz though, perhaps, — 
Cafes on this Head are not reconcilable to one another. 


The Word Heireſo, on all ſides, is agreed to carry the Fee; 


then what is there in the Will to draw the Eſtate out of 


bf It is true a ——— in a a. 
2 | An 


viſee was th have, and not whether a Truſtee or not, In 


tion that he ſhould have nothing eiſe. If this be conſtrued 8 
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-Uſe fon wur of a Vonſiderat im: But à Deviſt 1 
a Cunſideration in itſelf, there is no Occhſiom to declare 
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and his Heirs, without declaring the Uſe, will not * 3 
implying 


rhe Uſe in rder to tone the Intereſt of the Hmd; land 
if this were inſufficient, yet being to a Wife whomthe 
Huſband mentions with Affection, it is impoſſible to ima- 
gine he intended to give the hand-awiyr:fromtther, and 
make her 4 Truſtee for his Heir :. And — iv fuld 
that this is Gnhy u Dorer to I f ne real amid 
erſonal fate, yet iti is us ſbe bi proper,” either the ont 
or the other at — ' Suppole'the Dediſe had been 
to & Mah and bis Eeirs9 to pay LMbts, the LTibhd'wolild be 
Aſſets at Law and. there is nd more in this Gaſe; 
the Teſtator hath in this Gaſef by e her Heire 
placed che! Der iſee in the robm of the Heir und made her 
abſolute Obener of the Whole-'::Betides,” the perſbnab and 
real Eſtate being mixid together, iſ there cvuld⸗ be a reſuld. 
ing Truſt of the one; there muſt be the fame of the Otherz 
which was never | pretended | where the Executor ade n 
Legacy, or was not cut off by ſome exptefs'Words. And 
g faid) 2 Fern. 247. and 1 — 115 Jinwere full 
in Point, and erer the wig cy ni 3676 big! 
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:zmd.' —_ fed to be laid 


Dorise 20064! whe laid otit in Land; e. 
* to the Uſe of B. in Tail Reminder: tb din Fer; the Ute of F. 


in Tail, Re- 


B. and C. agreed by Articles of Writing to divide the Mo- minder to the 
ney in the Manner therein mentioned; B. the Tenant U of , in 


Fee; B. (ha- 


in Tall, died without Ilſue ſoon uſter the makiug of the ving no Ife) 
Articles, and befort they! were execmed by a Divifion of tf Deed od; 
the Money. This cams before the Court bye ay ef Apen and be. 
peal from the Rolr, -whitre' a ſpecifiok" PerfomnCe 6f the: _ + 


Articles was' decreed i in Fardur of che Buer or Adem ererued 5 


niſtrator of B. e 


7 bind, in Fa- 
N. „„ Your of his 
Wote; Executors. 
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E g 205 . * 8 er l Nette 555 rn i 8 
Wte; gome Wears heſort the Articles were made, there 
was à Decree obtained to have the Money laid out in Land, 
and ſetelet atrurding to the Will 3 but che Matter reſted ; 
there; dw HEY 01 900190 1% e Ir 31% 21 wt 
-8*7t{ 63 slain i „i tit drew ect ann) 
Lunpabe, in ſupport: f the l Deeree, ſaid Thatlat the 
[Time of the Agreement it was very benefidial to the Per- 
ſon who had the- Remaitider, becauſe the Tenant in Tail 
might have barred the Remainder, had the Money been 
laid out in Larid, and ſettled as the Will directed. It is 
a Rule, if Money is to be laid out in: Larid, and ſettled to 
one in Tail, che Remainder to ancther in Fee, that he in 
1 be batred of his Contingency by the 
Payment of the Money to Tenant in Tail; but in the 
| proſe Maly he in Remainder is conſenting to the Diviſion. 
Lagut verſus Sewell, 2 Vern.” 5 5 1. It has been held ſince in 
the Caſe of Culwell and Shadwell, that if Money is ta be 
laid out in Land, and ſettled on one in Tail, with Remain- 
der to the ſame perſon in Fee, it ſhall be paid over to the 
Tenant in Tail; becauſe, immediately after the ory kt 
laid out in Land and ſettled, he may bar his Iſſue. 


A Fine may be taken and compleated ſo far, even in 
e Time, as to bar the Iſſue in Tail; but a Reco- 
to bar an Eſtate-tail, or Remainder dependant on 
ſuck Eſtate, cannot be ſuffered but in Term Time; which, 
is given as a Reaſon why Money may be paid to Tenant 
in Tail, with Remainder in Fee to himſelf, but not when 
7 Redinalndern is limited over to angie. ! II Sc 0 
FO oy abril en ine d bin : | 
Mr. Attorney General an ms is no r to 
6 ike a Diſtinction between the Iſſue in Tail and a Re- 
mainder; ſor the one is as much im the View: and Con- 
OO of him who made the Settlement as the other; 
and the Majus and Minus of the Time neceſſary to — 
-_ a Fine: and ee il not alter * Vale. 201111 
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Mir. Rider on the ſame Side, inſiſted, Equity will not 


decree Money to Tenant in Tail; though he has a Re- 
mainder in Fee to himſelf. And afterwards cited Weldon 
verſus Oxendon, July 1731. at the Rolls, A Man by Will 
left 3000 J. toſhis Wife, to be paid within fix Months af- 
ter his Deceaſe, provided ſhe would releaſe all her Right 
to Dower of his real Eſtate: She died before the End of 
the ſix Months, and before any Releaſe had been offered to 


her; yet it was decreed, that ſhe not having perform d the > 


acy, and 


F one would be intitled to the Le: 
therefore the. Bill was diſmiſſed. If a Huſband be 


4 


re Mats © 


rage coyepants, to make his Wife a Joipture, and the, in 


* 1 * 


Weldon verſus Oxendon, becauſe the Widow had an Election: 
Which never being made ſhe could not be intitled to the 


Legacy: But diſtinguiſhed it from the preſent Cale, becauſe ; 


here both Parties are bound by the mutual Agreement. 
ö * | Fe Rinnen III LL 


1 n en 30.373 tn viist 5 0 how . 5 _—_ 
As to the Caſe of a Covenant by the Wife before Mar- 


riage, he ſaid a Court of Equity would compel a ſpecifick 
Performance, though ſhe died before a Jointure was made; 
and that it was fo determined in the Caſe of Cotter verſus 
Lear & 47. N 1 9! | 0 121100 $4115 % BILONIL S367 
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Lord Chant 


firmed. It 
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4A | Note; 


r Land to 
the Uſe of her Huſband and his Heir, and the Wife dies 
1 1 e. #103 54.4 ww | 21 Nenn + its 14 . $$ 
before. the Jeipture is made, a Court of Equay Will node 
compel a ſpecihick Performance of kköſe Aruces, . 
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Mr. Solicitor General in his Reply admitted the, Cale of ' 


lor. This is a mutual Agreement between 
the Parties to have the Money divided between them; and 
there were no Children of Tenant in Tail in Eſe. The 
Tenant in Tail died before any Thing was done in Purſu- 
ance of the Articles; yet every Thing may be done now” 
as well as it might in his Lifetime. The Decree was af 
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204, wind Wil. 4107 9 "ION tl 011 

4 by wi 72 455 ae ans, ns, being eic Ar poſſeſſed of a Jay 105 
S * Eſtre, dilpoſed of the Fire b 7 Will in Man- 
three i,, fs fo ws, I give all my perſonal ate whatſoever N 


equally ro bony to ray, th loving Siſters, [equally to be divided amo 
ivi . 8 : 9 eq * 
cans A 4% them; and 1 give my real Eſtate to my four V 


NN chigen with” the Payment of my juſt Debrs ;” and 


debted by 


ET after makes his three Siſters his Executrixes. The Teſtator 
ardMorgage) qied indebre by. Simp le Contract, Bond and. Mortgages. 


Ele © bis The Maſter of the 1005 decreed, That the perſonal Eſta 
E. fould he firft applied tqwards Payments « of bn the ts, 
Bebe; 20d and that the rea Elte ought to come in only to ſup 2 
— is 8 the Deficiency, in Caſe there ſhould be any. From l 
itrixes. The Decree the Executrixes appealed. *' 1 928 


cutrixes. The 


nal Eſta | 
Fall be pp i we of the real l; pry, as one A cheſe IY muſt be . 


Mx. Solicitor General for the as ellants 1 On. . 
Face of the Will it appear d the Teſtator intended his real 
Eſtate ſhould be firſt ap * to the Payment of his Debts; 
and that though he 0 not with reſpect to Creditors pre- 


5 vent them from taking Advantage - the legal Fund, yet 
ſance he had original 0 a Power to direct out of which of 


his Eſtates his Bb uld paid, and be has provided 
6 for that Pur 7 this Court will ſo jb 
the Aſlers, that his kg may take Effect. And though 
in this Caſe, his Siſters are made Executrixes, yet they do 
not take as ſuch; for, the Direction in the Will is, That 
the T Eftate ſhall be <a divided amongſt them; 


which 


Ws 1 
” S* 4 > + 


Ie Cie — 
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| which de in a Manner different from what they TN 
taken in as Executrixes; for that would have been joiritly. 
It is the common Dodrine of this Court, that the Heres 


Factus ſhall have the ſame Beneſit af the perſonal Eſtare in 
Diſcharge of the real, as the Heres Natus; yet when the 


Teſtator has ſubjected the Gift to the a ent af Debts, 
then at pught har op n 2 n {1261 213 % £1 Jar. 111 


L634 13-07 * 41 ar 0 8 911 D351 Tx 
an peere Wi Mane ad Mfr, Fenwick on the! ſame Side, 
cited n. 756, 718, 477. in the laſt of which Caſes the 
Lord Keeper ſays an expreſs Deviſe ſhall not be defeated by 
applying the n Bins to pay off a Mortgage. 


| | Mr. Willes for the. The e Teſtator was not obliged 
3 in Law, $44 or OWE, to make ſuch Proviſion * 
1 the con- 


It 1 is a Rule that where A Pero is one Executor, —_—_ ITS 75 


of 0 4 eto the latter is pats By the Wl. . — 
So it is where the perſonal Eſtate is deviſed to one 'by . a * 5 


Name, who afterwards is made Executor in the Will. 
2 Vern. 43, 302. Thoſe two Caſes do not go ſo fat as — 
the preſent Caſe; becauſe there was. no Charge on the 
Land by the Will,: but by the Mortgage only, But 2 Very. 
153, 588. are full as ſtrong, He obſerved, that the Word 
in the Will was chargeable, which he ſaid was not ſo ſtrong 
5 as if the Word charged had been made Uſe of; for the 
4 former may refer to the Failure of the a Eſtate. 
3 2 Vern: 112. > 70 349+ were cha! 158 Nr. n 
the lame Sie tro : 
\y bi SI 7 9 
1 Gbr Hete ic mb | Clauſe' OI | 0 Fel 
Eſtate at all Bvents; the Word is chargeable; The natural 
Conſtruction of a Will, where the Teſtator gives! all his 
perſonal Eftate to one whom he makes his Executor, 1s, 
That the perſonal Bftare muſt go to the Cieditors and the 
os — be intended after" — * 4 LOG 
made 
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| "De — Bahn 
3 his real [Bftare ſubject, in cafe the perform: flare 


fail. Of 33G WR e latte 107 eee Us The 015; 
went iin 360 TOM $1631 10 MEER en Ir 2111 11 
The Decree var ed, anal od tf x ue 
1013 ee n n My :n at An 10 Sc ei 
W. B. In this Caſe 0 Hl and! phrſonal Eſtates: were 


* of the ſame Value, and the Debts: muſt have ex. 

hauſted the one or the other Fund; ſo that had the Judg * 
ment of che Court been Zocker wiſe, the Mans Children | 

would have: been left without. any 3 W WA Bo) 
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e " Homas, 4 rwache, Elz, died inteſtate, peſſeſſed. of a 
eſt Son J. perſon Ellate, and iſed of, a,, Copybold.. in Fee 
a_—_ ." "dy Green, Mich ap 4 the Nature of Pang 
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his Cauſe came on by way of amicable Suit to jg 
mine this Queſtion, Whether the youngeſt Son thould 
have an equal Share with the other Children of the per- 
ſonal Eſtate, excluſive of the Gopyhold, or orily ſo much 
as with, that Copybold ar ag "make 10 7 REN $576. 3:70 o 


thes of the * Children? 


Pl 
4 110 [7 1 


* Alen Gu 0 * Pleindiff This Queſtion 
intirely depends upon the Statute 22 & 23 Car. 2. cab 10. 
ſect. 5. of diſtributing Inteſtates Eſtates. The Borough Eng- 
liſh Eſtate by Law deſcends to the Plaintiff, and wh are 
no expreſs Words in the Statute to take it from odr 2 
exclude him from his Share of the perſonal Eſtate.” antics. 
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Mt. Gren, The Words of the Statute. 1 Ache 
fuck apa who ſhall havg wad Eſtate by the 3 ) 
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4 Mr. Attorney We for he Peschel, 5 'Tt Sacure, of 
.Y 9 5 was penn d by C Ayilians, without, Afl atance 
of the Common, Lawyers. The (primary, and; ultimate 
- Intention of that Statute Was to make all. the Children 
= of the. Inteſtate equal; and if the Plaintiff prevails, there 
5 will be an 8 1950 
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285 where an Eſtate by Settlement is 9 52 A2 Heir 
of the Body of a Tenant for Life, f Heir comes in 
both by; Deſcent and, Settlement. be x Exception in the 
Statute is, of the Heir at Law only; the (Weſtion. then 
is, Who. is meant by Heir at Law? In common Parlance, 
Heir Al, Law means. nothing: but Adeſt Son. According 
do the Common. Law the eldeſt Son is the Heir at Law, 
and diſtinguiſhed fromthe. Heir by. Cuſtom... Th e Statute 
4 means only the eldeſt Son. Co Lit. 376, The dis Warranty. 
Heir in.Borough Engliſh: is not Heir, at Common Law Hes. 
A Man may be Heir to the Land, and ngt Heir, at I. 
to the Perſon. There i is no Prereminence but to the : ol 
Son by any Law Diyine or Human; the AQ; intended cp 
put the Heir in that Senſe. In the. Statute it at Heir at 
Law in the ſingular Number. If any other but th e el 55 
Son had been intended to be * it would, have | been 
Heir or Heirs at Law. Prat vertus Pratt, 355 11 
Decreed at the Rolls, that the Heir i in Borough Engl f 120 
bring his Egg into Aae. | 
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Mr. Had Before the Statute af Diſtributions, al L 1 5 

as well as Goods, were (by the Civil Law) dif N 
among. | the Children equally; and the Intent of that Sta: 
tute is the ſame, except with reſpect to the Heit at Law. 
The Word Seztlement is of various Significations.... Money 
advanced to a Stranger to make a. Settlement on; a Child“ 1s 
not an Advancement within the Words of the AQ; yet in 
. it bas always been held to be an  Adyancement: 
4B Ihe 


_—_— $4.0 — — 


B F Paſeb, 17 . 


Abe TTY ” 10 be conſtrued in an equitable Senſe, a; not 
according to the Letter of it; and Equality among younger 
Children is intended by 1 it. Pere Advancement to the 
Heir at Law is not within the Statute; yet he muſt bring it 
into Hote vr. Phiney verſus Phiney, 2 Vern. 638. The Son 
Heir itititled to FOOL Under a Marriage Agreement, de- 
creed to bring! it into Hotthpor, upon the Statute of Diſtri- 
butions, though in Nature of a Purchaſer. 2 Vn. 558. 
Willcox vittig Willcox, the Father covenanted' to ſettle 1 007. 
per, Annum on his Son, but did not; yet having ſuffer'd 
100. per mum to deſcend upon him, that was decreed 
to be a good Performante of the Cbvenent, and the perſo- 
nal Eſtate Was order'd to be diſtributed among the other 
Children Acbording to the Cuſtom of the City of London. 
3 perſon buying "Bok "Engliſh Lands, knows the ſame 
deſcer to his youngelt Son; which is the ſame 

at bing as. a Pig or Proviſion for'the youngeſt Son. 
The Act only in Favour of Primogeniture. There are 
different Species of 'Heirs' at Law; the Heir at Lau- ſpoken 
of in the Act by way of Eminence, is the moſt worthy. 
The Act cgmprehends only one Heir, and that muſt 
ldeſt, which is the moſt worthy.” Carter verſus Crowley, 
aym. 573. All the Repreſentatives have the Inteſtate 
For their Cortelativei throughout the whole Act. Tayler 
verſus Webb, Styles 207. where the Act 1 aks of the 
Wife, i it means the Wiſe of the Inteſtate; of a Child, the 
Child of the Inteſtate; of the Heir at 1585 the Heir at 
Law of the Inteſtate, Oc. Heir at Law in Borough Eng- 
I if is not Heir at"Eaw to the Inteſtate, but only to the 
Land; therefore ſuch an Heir at Law cannot be meant by 
the Act. Suppoſe: the Inteſtate had left only Daughters; 
all the Eſtate, both Real and Perſonal, would be equally 
divided amongſt them. If the Heir in Borough 'En liſh is 
meant by the Statute, he muſt be privileged 7 off 
The iv is not annex'd to the Land, but to the Per- 
ſon: And Ar oſe the Heir in Borough Engliſh had had a 


Frechold Eflate of 1000. per Annum ſertſel on him by 
the Inteſtate i in his Life · time, it could not have been ſaid 


he ſhould bring the Freehold Eſtate into Forchpot, and not 
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Reply. The Intent of the Statute to make al the Chil 


dren equal does not appear; Tbe Queſtion, is, E there ane 
any Words in the Statute to exclude the Heir an Borough 


, 


Engliſh, from having his Share in the Inte te's; perſonal 
Eſfate? There are none. Before the Statute the Heir 

Borough Engliſh muſt. by the Common Law have had. the 
Eſtate: It follows then 192 a haye. it Mul; J, 
aha Lav not aker'd.; cet ll 42 vel de os 


| Led Ghoncellr. The Queſtion is, Weder the fb 
Wards! i in the Statute (the | Refidue to be divided by, equa! 
Portions amongſi the Children f tbe Inteftate) are extenlive 
enough to bring the Borowgh Engliſb Eſtate into Hotchpor ? 
The ſecond Queſtion is, Whether by the ſecond Words (orher 
than ſuch Child (nat being Heir at Lam) | who; ſball haue any 
Eſtate by the Settlement of Inteſtate, or ſhall be advanced +, 
he luteſlate in his Lifetime, by Hortian or Fortiqus equal to 
the Sbare avhich ſoall. by ſuch Diſtribution le allotted go the 
others. io whom uch Diſtribution bal be mage). the Plaintiff 


can be excluded? It is proper to take into Conſideration | 


what the Law was before the Statute. All che Qhildren 


had a Right to Adminiſtration if there as no Wife; and 


if Adminiſtration was: granted: t one, a Prohibition went 
to compel the Ordinary to diſtribute. 
ſpecifies to what Perſons Diſtribution ſhall be made, that 
is, among all the Children equally, except thoſe who had 
any Eſtate by Settlement, or ſhould be advanced; and thoſe 
which were advanced are totally excluded. The third 
Clauſe is, If any Child is advanced in Part, ſuch Child is 
to have ſo much more as will make his Share equal with 
the reſt unadvanced : They are material Words, other than 
ſuch Child who ſhall have any Eſtate by Settlement from the 
Inteſlate. The Queſtion is, What is meant by the Word 
Settlement ? There was no Set tlement made by the Inteſtate 
in this Caſe; it was only a common Purchaſe made by 


him. The Plaintiff took the Eſtate by Deſcent, and not 
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The firſt Glauſe 
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by wy PRA ee The Ad of Law" throws the Ela 
upon the youngeſt Son; not the Act of the Father: He 
has permitted the 1 to deſcend to the youngeſt Son, 
bat he is not by the Words of the Act thereby excluded 
| from his Share of the perſonal Eftate. It is a Caſws Omi 

1 cannot ſupply any Qlauſe in an Act of Parliament, 
though I may explain doubtful Words. The Exception in 
the Statute was intended for one Perſon; J eannot ſay it 
was ſo intended throughour,' The laſt Clauſe. * 
toty, and ſhews what ws intended to be excepred, bn 
Lad which the Heir at Law would have by Deſcent or ot her- 
wiſe ; not pecuniary Advancement. In common Parlance 
the Heir at Law is the eldeſt Son, in Relation to the In- 
teſtate, and is only one Perſon: And not the Heir in 
Borough Engliſh *' "The Exception extends only to the eldeſt 
Son. But there is no Law for the Plaintiff to bring the 
Borough Eng liſb Eſtate into Hotchpor, only this Statute; and 
there are mage i here _— bane him to ĩit. Pe. Rk 
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© nia an Abo of 5 bell e of * FRY 
: — and that the Pplaintiff have an equal Share, with- 
out t Reyard' to . Value of che er re Eſtate. | 


N. B. The Caſe of Pratt aid Prone came mt is Caſe 
before the Lord Chancellor Talbot; and he reverſed the 
Decree of the Maſter of the Rolls, and decreed agreeable to 
this Caſe. Vide Appendix to Robinſon of Gavelkind. © - 
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i ben Burbuits Caſe. b cioln9f 21d opt 

. Ct de n ue . wy 1:836X 
Yarbuit + Had a ; Clnniſion, as Apent of Cotmmerer hoh © Of D 
the King of Pruſſia in Great Briedis, in the Year 175.17; Conſuls, . 
which" was accepted here 'by”the'Lords Fuftices when the e — by tha 
King was abroad. After the late King $ Demiſe his Com- Sane, which 
miſſion was not renewed until 173 J. and then it was, and of the Law of | 


allow'd in a proper Manner; but with a Reeftal of the were u no 


Powers! given him in the Commiſſion, and allowing him bf dos brenn 


as ſuch. Theſe Commiſſions were directed generally to tem. A fs 
all the Perſons whom the ſame ſhould. concern, and not ti who uſe ier. 


the King: And his Buſineſs deſcribed in the Commiſſions dus is 


was, to do and execute what his ' Pruſſian Majeſty ſhould thereby loſe 


his Privilege; 


think fit to order with regard to his Subjects trading in tho' any of 

Great Britain; To preſent Letters, Memorials and Inst, "I 
ments concerning Trade, to ſuch Perſons, and at ſuch un ef Can. 
Places, as ſhould be convenient, and to receive Reſolutions merce may be 


thereon; and thereby his Pruſſian Majeſty required all Per“ ges- El for the 
ſons to receive Writings: from his Hands, and give him ef Eels. 


Aid and Aſſiſtance. Barbuit lived here near twenty Vears, _ 4M 
and exerciſed the Trade of a Tallow-Chandler, and claim' d Conſuls have 
the Privilege of an Ambaſſador or Foreign Miniſter, to be lege: 


lege ? 
free from Arreſts. After hearing Counſel on this Point, 


Lord Chancellor. A Bill was filed in this Court againſt 
the Defendant in 1725. upon which he exhibited bis Croſs 
Bill, ſtiling himſelf Merchant. On the hearing of theſe 
Cates the Croſs Bill was diſmiſſed ; and in the other, an 
Account decreed againſt the Defendant. The Account be- 
ing paſſed before the Maſter, the Defendant took Excep- 
tions to the Maſter's Report, which were over- ruled; and 
then the Defendant was taken upon an Attachment for 
oer Nag c. And now, ten Years after the Com- 

eee mencement 


282 
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mencement of the Suit, he inſiſts he is a public Miniſter, 


and therefore all the Proceedings againſt him null and void. 


Though this is a very pyfaveurable. Caſe, yet, if the De- 
fendant is truly a public Miniſter, I think he may now 


inſiſt upon it; for, the Privilege of a public Miniſter is to 
have his Perſon ſacred ani free from able 


| ſts, not on his own 
Account, but on the Account of thoſe he repreſents; and 


this ariſes from the Necellity of the Thing, that Nations 
may þaye Intercourſe with ane another in the fame Man- 
ner as private. Perſons, by Agents, yhen they cannot meet 
themſelves. And if the Foundation of this Privilege is for 
the ſake gf the Prince by whom an Ambaſſador is ſent, 
and for ſake of the Buſineſs he is to do, it is impoſſible that 
ö he can ' renounce ſuch Privilege and Protection: For, by 
his being thrown into Priſon the Buſineſs mult inevitably 
: ſuffer. Then the Queſtion 18, Whether the Defendant is 
ſuch a Perſon as 7 Aune, cap, 10. deſeribes; which is only 
declaratory of the antient univerſal Jus Gentium: The 
Words of the Statute are, ( Ambaſſadors or orber public Mini- 
fert) and the Exception of Perſons trading relates only 
to their Sqquants; the Parliament never imagining that the 
Miniſters themſelves would Trade. I do not think the 


or 


Words Ambaſſadors. or other public Miniſters, are ſynony- 


m0us. I think that the Word Ambaſſadors in the Act of 


Parliament, was intended to {ignify. Miniſters ſent upon 


extraordinary Occaſions, which are commonly called An- 
baſſadors Extraordinary; and public Miniſters in the Act take 


in all others who conſtantly reſide here; and both are 
intitled to theſe Privileges. The Queſtion is, Whether the 
Defendant is within the latter Words? It has been objected 
that he is not a public Miniſter, becauſe he brings no 
Credentials to the King. Now, although it be true that 


this is the moſt common Form, yet it would be carrying 


it too far to ſay, that theſe Credentials are abſolutely ne- 
ceſſary; becauſe all Nations have not the ſame Forms of 
Appointment. It has been ſaid, That to make him a pub- 
lic Miniſter he muſt be imploy d about State Affairs. In 
which Caſe, if State Affairs are uſed in Oppoſition to Com- 


merce, it is wrong: But if only to ſignify the Buſineſs 
2 between 
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In Curia Ganceltgrie, 283. 
3 Ee eee — 
between Nation and Nation the Propoſition is right: For 
Trade is a Matter of State, and of a publick Nature, and 
conſequently a propet Subject for the Imployment of an 
Ambaſſador. In Treaties of Commerce thoſe imploy'd are 

as much public Miniſters as any others; and the Reaſon for 
their Protection holds as ſtrong: And it is of no Weight 
4 with me that the Defendant was not to concern himſelf 
4 about other Matters of State, if he was authorized as a papb- 
bc Miniſter to tramſact Matters of Trade. It is not ne- 

| ceſſary that | a Miniſter's Commiſſion ſhould be general to 
. intitle him to Protection; but it is enough that he is to 

1 tranſact any one particular Thing in that Capacity, as 

every Embaſſador Extraordinary is; or to remove ſome par- 

_ ticular Difficulties, Which might otherwiſe occaſion War. 
2 But what creates my Difficuley is, That I do not think he 
3 is intruſted to tranſact Affairs between the two Crowns? 
- The Commiſhon is, to aſſiſt his Pruſſian Majeſty's SubjeQs ö 
N here in their Commerce; and fo is the Allowance. Now © 

| this gives him no Authority to intermeddle with the Af- 

fairs of the King; which makes his Imployment to be in 
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the Nature of a Conſul. And although he is called only 
an Agent of Commerce, I do not think the Name alters 
the Caſe. Indeed there are ſome Circumſtances that put 
him below a Conſul; for he wants the Power of Judicature, 
which is commonly given to Conſuls. Alſo their Commit. 
ſion is uſually directed to the Prince of the Country; which 
is not the preſent Caſe: But at moſt he is only a Conſul. 
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Ir is the Opinion of Bar beyr ac, Wincquefort and others, 
That a Conſul is not intitled to the ui Gentium belonging 
to Ambaſſadors. . 


7 


And as there is no Authority to conſider the Defendant 
in any other View than as a Conſul, unleſs I can be ſatiſ- 
fied that thoſe acting in that Capacity are intitled to the 
Jus Gentium, I cannot diſcharge him. k ial 


Note; The Perſon was after diſcharged by the Secre- 
zarys Office, ſatisfying the Creditors. 


Trinitatis 
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8 288 1 "Tanner. verſus. "Morſe. 19910 112711 
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4 wal 1 ha onda March. 4 172 i: 20s his Will, babe 
asd bo by he deviſed in the following Manner: As to my 


Name of Tax- 6 Tempo ral Eſtate, I bequeath to my Nephew Tanner 


ner and Wiſe, - 
Trin. 24 «, (the 1 Lagator 8 Heir at Law) the Sum of ol Then he 


14 ; gives ſeveral Legacies: And all the Reſt and Reſidue of 
Lord Bare my Eſtate, Goods and Chattels whatſoever; I give and 
of the Lord & 5 ueath to my beloved Wife - 6h Ol . 4 


Br 5; wk my full and ſole Executi... 


422 As to my Temporal Eflate, I begueath to my Nephew T. ah Teſtator's Heir at Law) 
ol. Then after ſeveral ies, Aud all the Ref and Refidue » of my Eftate, Good; and Chattels whatſoever, 
7 _—— to my e D. r nmr veer oag TI away 


: 


" The ae at + brou ght this Bil apainſt a Deviſee 
and Executrix, who 3 the Defendant Morſe, to have 
an Account of what Deeds, belonging to the Teſtator ſhe 
had got in her Cuſtody; ; and to fer forth what Right ſhe 
ie iis to the real Ellie of Thomas Carter, and -. Fax 
he made any Wall ; and if ſo, to ſet 1 it forth. And the 
Plaintiff, to make himſelf. p proper in a Court of Equity, 
had charged! in his Bill, that the Defendants refuſed to let 
him have a Sight of the Deeds; and that they threaten d, 
if he brought an Ejectment, to ſet up ſome old Tncum- : 
brances to bar it. The Queſtion was, Whether any, and 
what Eſtate in the Teſtator's Lands paſſed to the Defen- 


dant by this Will? 


For the Plaintiff it was ſaid, That there were no Words 
in the Will that could be conſtrued to extend to the Inhe- 
ritance; or if any, it muſt be the Words, as to my Tem- 
poral Efie, which (in the ſtricteſt Senſe) relate only to 
the Eſtates of a certain Duration, that are to continue for 

a Time only, and have never been held to paſs an Eſtate of 


Inheritance. As to the Words, All the Reſt and Refidue of 
4+ my 
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7 55 ther muff Dave Relation to ſomew hat — 
before; and there is nothing, diſpos d of in the Will befbre 
is Clauſe, but only. fone l. Legucies charged upon the per- 
nal He. So heldi in the Caſe of Markane ter Twiſden, 
r. Eg. e there Was the 
Wo Net 7 Fan denne not to paſs the Inheritance: 
33 Pre elenr Caſe th ete is no ſuch Word as De- 


we. enough. to diſinherit the Heir; Bowman verſus 


Wa en 130. Deyiſe of all to his Mathur was held 


— — and not ſufficient to diſinherit the TR 
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It was, Haid, on the other hand, for! che Defendant, That 


even if, the Cale would admit of. any Doubt, y et the Plains 
tiff was not proper to come into this Gor, That here 
ged, Leaſes or Truſts, that cduld Have been 
let up hyirhs Defendant; which he has told the PlaintifF'in 
his Anſwer : So that whatever the Plaintiff did at firſt, yet 
upon the coming in of therAbſwer, he on ao ſafely have 
— the Wecken, n, gad T DEX ODT 

ait 40% e aii „ 48 Dsbrrvngt y! 5 — 107611 17 
Then, as to Merits, it uns lad That the Words N- 
poral Eftate haue been-conftrued; and very properly, to ex- 
dend to all the Eſtates: both Real and Perſonal; and that 
in Oppoſitien to the Woid Erernal. The Word Temporal 


is the ſame as Wor 


Reaſon of Lord Watringt 


on's 'Cafe, Where th th c Words Were, 
4 100 „ Horluhy tate, I will that al 


my Debts be Paid, 


ul Ae yy 8 0 to _ Pals, a real 
e Opinions. « * the, 
E 1 14005 in les, Where 
5 to pals an dg era 
And e in Slinwer's eports, W ere all my Eſtate 


paſſed. Top 6 Wer bad. Holey verſus Mylex, 


7 the 2 vemaining: Part. of mij; Has. 80 in 
2.63 5 ſes, Tore verſus Page, 262. And in 4 Mad! 89. 


2 149 1 7 Carter 


We inp yen the, Word Hair, Land or Textmews.1 It was 
che urged, that. the Words of the Will were not certain 


ldly ; and as ſuch, it comes within, the 


&a Aud by Virtue of theſe Words, 'Worldly Eflate, it 
Was held 8 his 55 Eſtate was liable to his Bebe. But 
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chargeable on a real Eſtate in 
Aid of the perſonal, ſhall, be | 
raiſed, in Favour of the Ad- 
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the Benefit of the Heir. 117 
to 1 24 

24. A. deviſes to his Grand- 
children B. C. and D. 1000 J. 
a- piece, and the Intereſt there- 
of to their Uſe; and if any 


— 


Intereſt to be paid to their Fa- 
ther to their Uſe; B. dies an 
Infant, then C. dies: The 
Share which C. took by the 
Death of B. ſhall not ſurvive 
to D. but go to the Admini- 
ſtrator of C. 124 70 126 
25. A Freeman of London can- 


Part; but if he gives Lega-| 
cies to ſome of his Children 
inconſiſtent with it, they muſt 
make their Election, and can- 
not have both. 130 70 137 


26. A. deviſes Tab and Tene- 
ments in B. to Truſtees, to 
apply Part of the Rents to 


4 


AT A 5 E of Pepe Mareepe. 


miniftrator, and not ſink for : 


dies, to the Survivors; the| 


not deviſe over the orphanage 


aritable Uſes, and dies; the 


Church of B. becomes void, 
the on; of A. ſhall preſent. 
$81 5 057 "3" Page 143 70 145 


27: Where a Deviſe is to Tru- 


ſtees for particular Purpoſes, 
which require 4 conſiderable 


4 Time to eecute them, their 


"Eftate* will ſupport a contin- 
Remainder happening 
within that Time; or other- 


wiſe it may be good as an ex- 
0 eh Deviſe. 77145 to 152 
28. deviſes to B. 6000 /. 
Soutb-Sea Annuities, to be 
laid out in Lands, and ſettled; 
and by Codicil; taking Notice 
of it, deviſes 1280 “. to the 
ſame Uſes; and dies poſſeſſed 
of a great perſonal Eſtate, but 
bad only 5300 /. in South-Sea 
- Annuities : This is a Specific 
Legacy, and ſhall | not be 
made 
the erſonal Eſtate. 152, 153 
29. A. ſets out at the Beginning 
"of his Will 70 di 1ſpoſe of bis 
worldy Eftate, or all his tem- 

| poral Eftate ,. this will favour a 
Conſtruction to paſs the Inhe- 
ritance in the following Parts 
of the Will. All my Eſtate 
at (or in) ſuch a Place, may 


carry a Fee. 157 70 163, 284 
to 296 


good out of the reſt of 


30. The whole Complexion ofa 


Will is to be conſidered in the 
Conſtruction of it. 157 70 163 
31. Where an Eſtate is deviſed 
to B. if he marry C. and ſhe 


refuſes, and marries another; 


Whether the Condition be 


© diſpenſed with in Favour: of 


B. 4 1431 804 W207 
32. Where a Deviſe of Lands 
to the Iſſue, in other Manner 
than the ſame were by Mar- 
riage Articles agreed to be 
ſettled, ſhall not bind the Iſ- 

54 F . ſue 5 
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ſue; but he ſhall have his 
HVlection when he attains his 
full Age. Page 170 to 184 
33. Where a real Eſtate was de- 
viſed to a Wife for Life, with 
Power by Sale or Mortgage to 
raiſe a ſufficient Sum to pay his 
Debts, and Ji che 'E- 
Rate is alſo deviſed to her, it 


hall not be applied in Exonera- | 


tion of the real; 202 0 211 


34: The Intent of the Teſtator | 
is to be collected from the} - 


Will itſelf. 208 
38. Where 3 Deviſe or Settle- 
ment to raiſe! Portions: for 

Daughters, provided they mar- 
ry with their Mother's Con- 

_ ſent, ſhall be held in Terro- 
rem only. aaa fo 217 
36. Where a Sale of Stock in 

the public Companies, or 

Change of it into Annuities: by 

Act of Parliament, will not 

be an Ademption of a Legacy 


ON 226 to 228 
37. An executory 


attain the Age of Twenty- one 


Years, 4s, good, and no Dan- 
228 ro 233 


ger of Per 


petuity. 
38. Where parol Proof ſhall not 


| be adenitted to alter the Con- | 


ſtruction of a Will. 240 7o 243 
39. A. having 
of Lands ; Ctled in the uſual 
Manner, upon the Marriage of 
B. his Son; deviſes the Lands | 
in that Settlement, on Failure 


of Iſue of the Bady of B. and 


| for want of Heirs Male of his | © 


own Body, ta” his Daughter F. 
and the Heirs of her Body. 


This does not give an N $ 


 - Tail by Implication to B. The 
Deviſe to F. is Executory, and 
void, as being on too remote a 


3 — we 


Deviſe to a 
Perſon unborn, . he ſhall 


— * — 


"a. 7 7 B LE. of Propel — 
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| 
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40. Where a Deviſe to a Wife | 
making her ſole Heireſs and 
— of all bis Lands, 
Goods, e. ſhall be a Deviſe 
to her in Fee; and no reſult- 
ing Truſt for the Heir at Law. | 

ks Page 268 to 271 

41. Where Sons were. favoured 

againſt the Siſters of the Teſta- 

tor, to have the perſonal Eſtate 
lied in — of the 

real. 7 10 to * 


| k . 4 4 
* 5.4 Y YC 0 Fad v 4 o . 
1 Dl, | 
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1. Where 5601. was eee 
" equally amon cal) Hal ae tons of 
take who are 

2 11 Diſtribution under 
the Statute : But then they ſhall 
take pu Capita. 251 
2. A Deſcent of Lands in Bo- 
rough Engliſh ſhall not hinder 
the youngeſt Son from having 

a full diſtributive Share of Jus 
Father 8 perten Eſtate. 2 70 

| : #9 2 


.... Dower. 


1. A Caſe in which a Bill in 
this Court may be proper to 
have Dower | 3 26,127 


a Reverfion m Fer 2. Whether the Widow can be 


endowed of a Truſt-Eſtate. 
138 #0 140 


| Bnbaſſador Sec Ambaſſator 
See Recovery, ſec. 2, 


Enrolment. 


 Eftape. 


N. Acton is given 75 Sta- 
tute againſt a Gaoler who 


lets a Priſoner eſcape who is 
under an Attachment for not 
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— w_ aa ipal. Matters. 
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ed in Rxoneratien of 


or not. 53, 54, 202 0 
8 * 276 
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BA en 
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ter the Conſonevon:ob 6 Will. 
#96 rey 283 


See Eſtape. 


d Judgments 
at Law, and their everal Ex- 


: ecutions, are to ach“ 


other, . 8 425. 223 


Executor and Adninifrater 
15 See Adminiſtrator, Deviſe. 


ed to a Bill, and died before 
the Plea argued; the Ne 
may plead de nuͤjt.t. 

2. The Anceſtor upon his Mar, 
riage covenants to lay out 
Money in Lands to be ſottled 
in the uſual Manner, with a 
Remainder to his right Heirs, 
the collateral Heir 1 80 pre- 
vail againſt his 2 

4 


may this Peron mall be J 


* 
9 
1 
1 


| 4 


| 


F 


| (who was his Widow) ” 
though the Heir took: a more 
valuable Eſtate by Deſcent; 


| 


+ AﬀeQation-- of - a Perpetity, |.” 
e ll be void, or not. 21| N 
0 1 * 5 Fo 450 5 


„ 
* 
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Parol Praof not admitted to al- 


| i 
1 
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| Fran Deviſe. 
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ene for ſo much) to 
r of it. Page 
80 10 93 


e eee 


ſon is barely made Executor, 
uf the perſonal Eftate; - 209 
Where an Executor forwards 
"te =! who is Creditor 


217 10 226 
5. The Difkrene wich 


6. Where hs ca appoint- 
ing his Debtor to be one of 
his Executors, ſhall not be a 
Releaſe. of the Debt. 240 to 


243 
7. Win d bene Wild the 
| L 
B. upon a Bequeſt of a Sum of 


e 851 


dee Ns, 
c. 137 15, 27˙ 3h „ 


* 


| 5 223 of Wards. ger Dic, 
1. Where the Teſtator had plead- Ke 


lations, Tonement. 


4 


ot | 7 

HEAT Pine, © 
| Ae, 
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* 


w klar Eine, and by whom 
levied, ſhall har contin- 
gent Remainders, 234 239 


Foreign Minifters. See Ambaf: 


| 
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w T. AB LE. of. Principat, Matrore. ; 


"© 2 55 25 Din 82701 los: e 11 
a Ku ie hb 1 | = 
1 Ne Lag ef Time will od 
„ (&ÞFrand;! 4! Page 63. 


2. Tis a Fraud to takes a Con- 
veyance of an Eſtate as a 
-» Mortgage, without a Defea- 
Zance. =; $555 54 WS ee 631 

36 An abſolute Demi by 
one Deed, and a Defeazance 


1 in another, is an uſual way 


of Mortgaging in the Northern 
Parts; but ought to be diſ- 
| couraged as an 1 to Fraud. 
30 50 lich 21 6:6: 63; 644 
+ In what" Caſe- a Settlement 
aſter Marriage, for valuable 
952 4% "ſhall not be 
| deemed: fraudulent againſt a 
e Purchaſer. 64, 65 
55 An unconſcionable Security |, 
obtained by taking Advantage 
of a Man's Neceſſities, will be 

> relieved. againſt in Equity: 
The like where the Money was 
0 actually paid. 38 10 41, 111 
10 116 
6. Where an Incumbent of a 


Living put a Deceit upon the 


Court to make a Building- 
Leaſe, and privately took a 
Fine; his Executor was de- 
d to refund with Intereſt 
and Coſts, for the Benefit of 
the Succeſſor; but the Leaſe 
held good, becauſe the Tenant 
was not pavy to the Fraud. 

199 70 202 

| Whether in Caſe of apparent 
Fraud a Decree may be ſet 
aſide Go _— _ 201 


* 
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N Cale. 


See Beep. 


See Baron and Foe, | 
ſec. 5. 


Grant. 


| 


way" L 


. I. b 


2250 R irre a 
Guardian. 


A eee Guardian ſhall 
have the Aﬀiſtance of this 
Court to prevent the im 

"WY ge of the Inkat Her 
„5 Sage 58, 5% 60 


7 . —_ 
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C % 


Hir and Anceſtor. 
1 See Devi" 


Hatever Intereſt in, or 
Profits of a real E- _ 
ſtate are undiſ of by the 
Anceſtor, deſcend to the Heir 
at Law, by Act of Law. 44 7 
52, 233, 268 te 271 
2, The Heir is favour'd _ 
the Executor to have the 
| ſonal - Eſtate applied in 275 
neration of the real. 
3. An abſolute Conveyan 
not be preſumed to be a Mort- 
gage, although there be an 
incongruous Covenant in the 
Deed. | 61 70 64. 
4. Where the Anceſtor, upon his 
Marriage, covenants to lay out 
Money in Lands, to be ſettled 
in the uſual Form, with Re- 
mainder to his right Heirs, 
his collateral Heir ſhall have 
the Benefit of it againſt the 
Adminiſtratrix, although an 
Eſtate ' of greater Value de- 
ſcended to him; but Lands 
_ purchaſed after the Covenant 
are, pro tanto, to go in Satiſ- 
faction of it. 80 10 93 
The Heir is not bound by a 
Specialty of the Anceſtor, if 
not named in it. 10g, 110 
6. How far the youngeſt Son 1s 
- conſidered as Heir with reſpect 
to Lands of the Nature of 
- Borough Engl ſh. .276 to 280 
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2. When the Word ue, in a 


2. Where 2 Settlement upon an 1 
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* | The Word: Js, fin a Will, 
is ſometimes a Word of Limi- 
tation, and ſometimes a Word 

of Purchaſe. Page 17, 18 


Will, is taken for a Word of 
Limitation,.. tis to ſerve the 
Teſtator's Intent; but never 
a ee RIG 22, 25 


\ 


/ Jarifdition 

Infant, not uant to Mar- 

riage Articles, ſhall not bind Concerning the Power of this 
4 him; but he ſhall have his. Court to execute its Decrees 
* Election when he attains his by Attachment, Sequeſtration, - 
I full Age. 176 t 1844 GW. 217 40226 
I . Where an Infant, to a Credis: „„ n 
75 31 's Bill, inſiſted that the Pa- C Legacies. X22 

rol ought to demur during the | 5 

Minority, it was order'd ac- Fourth Part of a perſonal 


2 ; although his Coun- 
ſel would have waved it as 


e AR 198, 199 
| 


Eſtate is deviſed in Truſt 
for two Daughters, the Intereſt 
to be paid them ref pectively 
during their natural Lives, and 


afterwards to their or either of 


| 22 See Recovery, ſee. 2 4 


4 


dug for Ming: 


the Rents or Profits of an 
i; 2 


EE %\ 


In What Caſes Intereſt may 
"gg decreed for the Arrears of a | 


_ Rent-charge or Annuity, and 
in what Gass not? and the 
Reaſon. 25 3 
3: Where Intereſt of Money and 


the Principal muſt receive the 
ſame Cor ruction. 124 70 126 


195 
4. See A ſec. 6. 


Joint « and Joey. gee Sher 
vivorſhip. 


1 : Intereſt is never Jad for 


% A 


1 


1 


their Children; and for De- 
fault of . ſuch Iſſue to three 
Sons, equally to be divided, 
Fe. One Daughter leaves a 
Son, the other dies without 
Ie; the Son ſhall: take the 
Moiety of his Aunt, : 277 30 
2. In what Caſes a n ſhall 
reſort to the real, Eſtate, where 

a Mortgagee is paid out of the 

_ perſonal Eſtate. 53, 54, 55 
3. A Freeman of London may 
give, to ſome. of his Children, 
Legacies inconſiſtent with their 
orphanage Part, and then ſuch 
Children ſhall. not have both, 
but be obliged to make their 
Election which they will abide 


by. | 1300 e 137 
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Marriage and Metin Articles 


4. In — Caſe 4 Sale of Sock 


after a Deviſe of it by Will, or not made purſuant to Articles 
a Change thereof into Annui- made before Marriage, ſhall 
ties by Act of Parliament, will not bind the Iſſue; but he ſhall 
not be an I " a — have vn Election when ke at- 
gacy. age 226 to 228 tains n Page 1 
5: The Ademption of cies, 6.98 2 rho 
in what founded, and what 4; Reſtraint of Marriage is not 
e of the Specific Thing favour'd r 

0 | all ot be an Ademptl ion. 227 | 2214 

6. For the Nature 77 1 | 

9 Legacies, ſee Devrfe, ſec. deko. 

7. A. by Will gives 500 J. to a 
the Relations of B. Who ſhall | | Sep ane. 8 
take by this Deſeri tion; and 

8. By what Conſtructi th * does not cherby loſe his 

y what Conſtructions the 
"Profits ef 5 rel Pine de. Privilege. Otherwike of | his 
| en. 2811 Fo 283 


viſed, are to be govern'd and 
diſpoſed of. 145 fo 152 
See Executgr, e.. 


o | 


Limitation of Suits.) 


No ge of, The will bar a 
Fraud. 63 


London. 

1. A Freeman of London cannot 
deviſe over the orphanage Part, 
but he may give to ſome of his 
Children Le inconſiſtent” 
with it, and then they ſhall 
be put to make their Election. 

| 130 60 137 

2. An of London, being | 
under Age, cannot deviſe a- 


way his orphanage Part. ibid. 


Lunatic. See att ot ſec. 3. 


and Agreements. . 6 


M Articles are to 
be carried into ſtrict 


Execution. 
* 


13, 20, 181 


2. Where a * hich 1. is 


| Morrgage, Mortgaget a Mare- 
| gages. | 


I, When a Mortingce is paid-out 
of the perſonal Eſtate, what 
_ Perſons (viz. Creditors, Cc.) 
may be allowed to ſtand in his 


Place. 53, 54, 55 


2. An abſolute Conveyance with 


a lon g not ea- 
ſily be ſd 98 
although there be an incon- 
gruous Covenant in the Deed. 
61 70 64 
3. An abſolute Conveyance by 
one Deed, and a „ 4 
by another, is an uſual Me- 
thod of mortgaging in the 
North; but ought to be diſ- 
couraged as an Inlet to Fraud. 
..: 0) 164 
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Ne exeat Regno. 


Hether this Wirit in the 
old Form uh 3 
Seins to n 197 


Notice. 
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*. rohaſet without 'Netice, 


of an Eſtate from 75 ; 


after an Act © 


Bankruptey, how far e a ＋ 


in this Court. Page 65 to 70 


3 * What Act of the Conitinlflio- | 


ners uf Bankrùpt on the Dey 


| held) a Dealing in the" Cm 


un within the Statute. 1844 £ 
7 


2. The reſt 4 perſonal Eſtate 


10 186 
3 Where a R without 
Notice of 


_ tice, and this Vendee takes a 
Collateral for the bet- 
ter aſſuring his itle; Whether |. 
als Purchaſe | ſhall prevail a- 


the Article. 1 
4. Whert à Purchaſer, r valu- 
| able;Conkitermion of a ſettled | 
Eftate, without Notice: of the 

— Seaflement, ſhall not be af- 
ä ſected t But he who ſes 
with Notice takes the Eftate | 
louthed with all its Truſts. 


2 DPD . I Papa 


dtd. 
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+-of the Bankrupt's Death; and 1 r 4 
befdre Note of it, ſhall be 


Articles, 
ſeeills to one who had full No- 


thoſe who claim under 3 
1 189 9 


288. 260 
Office and Offier- 


tbe Crewn in the Court | 
* s Bench may be held 
in Truſt for another, by a 
Perſon capable of exerciſing it. 
_— 108 


2. Bonds given to make Payments 
& dee for the 41 * 


Offices in the Revenue are lle- | 
gal, and this Court will relieve | 


LAGO undo. 

kes is IEG the 
1 of A. with. E. to the 
be 15 f A. for iſe, 2 emain- 
2 his Sons e in 

. 2 t We der to Tru- 
* ces, 5 One thouſand Years, 
| ruſt, by Rents, Sale or 
__ no 1 * Male ot 


HE Office of Glerk ff 


againſ Ta 140 Fo 143 
Parol-Proef.. See Evidence. 
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bes 2 heel, 5 
10. Profit al; "I 


11 xe. to. go while an ex- 
ecutory Deviſe is in Suſpence. 
Page 1456 10 152 


_ ſhall not make 
te ded 


n. 
ee of Specific 


"AL p 10 152, 153 


Legac 
3. Whore" $53 
ſhall be appliec in Exoneration 
of the real, or not. 53, 54, 
| : * 70 21,274 40 276 
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9 157 'to raiſe P ortions for 


"Daughters, with Remainders 
oper. B. dies, leaving no Son, 
but three Daughters, Whether 


SH // © Se 


the Life- time of A. the F ather ? 


| I #0 34 
2 N Sat l Mons - hich 


in Satisfaction of a Portion 
y the Will of the Father. 


71, 72 

3. Where a F gel has a + Power 
a Sum of ey 

for 8.2 Advancement of his 
Children, 


BOY 
"4+ 4 8 


a Child had received ry Arp — 


- 
— - 


_—_ — 


— — — 


. 
| 
* 
1 

; 

1 
=O 
1 


—— r 
1 8 1 
aches. _ 


wem - 6 2 <>: a 
[9 . TI) N 77 * 1 
eee \ 4. 1 * 

* f a 5 
— $, . 91 x 5 
* Y * 
7 7 * 
* * 7 
80 o 


—ů—— — 


' 


to charge 
for younger Children; and if 
ſhe makes no Appointment, 
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e . 


W7 7 L E af Prinapar. 588 
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Children, - and has ſeveral of | ſtrued i Terrorem only; but 
them, he cannot gire the Huſbands . who marry ſuch 
Who le to one Child. Hage 72 Daughters without Conſent, 
0 78 muſt make Settlements. Page 
| Incuhi Caſe a younger Son,, 2412 0 2 17 
1 becomes eldeſt, may dñd e 
capable of an Appointment oft: ba 2:4 Paflfay anc 
Part af the Money which was * . 3$2-% een. ee Fi 
provided for the younger Chil- Poſſeſſion, eſpecially. for a great 
aa TITER NNE 96 Length of Time, adds conſi- 


. In what Caſe an additi 
Hen Portion deviſed to d Daug 2 
e 4 Conti geney © which | 
happens 


Ws in Fabour "bf her Huſ- 
band her Adminiſtrator, and 


not ſink in the Land for the 


| Beriefit of the Heir. 117 701 24 
61 A Set es B. Power 
12000 J. for Portions 


Lag 


then 2000 J. for each younger 
Son, and 3000 , each Daugh- 
ter, at the Age of Twenty“ 


one, with” Intereſt for * | 


tenance, to 'commenice** 


aſter ber Death, and 
- chargeable on Lands, ſhall be 


- derable Strength/to Prefamp- 
tion cadcerning! the Title of 
che Poſſeſſor. vl 61 60 64 
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. Power. 


a Father" Fs A — 

0 "© appoint a Sum. of Money for 

the Advancement of his Chil- 

dien, and has ſeveral younger 

Children, he cannot give the 
whole Sum to one of them, 

- although the reſt x were: — aing 


AY 


wiſe provided for. 72 fo 78 
2. In ſome Caſes a Son 
ho becomes eldeſt may be 


| + capable: of an Appointment in 
his Favour, of the Money 


che Appointment; and if no Which was intended for the 
Appointment, then from B. “s wang Children, 70 6 
Saat of the Lare, ” ar Mg; . "9 F 
Children die before 8 
» Shares gh Nabe t F to Pe denen. See ee 
the Survivor. There were n ̃ AT. FO 
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